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To  the  American  Bar  Associatio?i : 

In  onr  report  made  to  yonr  Association  last  year  we  advocated 
the  establishment  of  an  official  drafting  and  reference  service  at 
Washington  and  in  those  states  not  now  having  snch  service.  In 
making  this  recommendation  we  pointed  out  that  the  efficiency 
of  any  drafting  service  will  in  no  small  degree  depend  on  the 
existence  of  a harmonious  body  of  principles  to  be  observed  in  the 
drafting  of  legislation,  and  we  urged  your  Association  to  lend 
its  influence  and  aid  toward  the  work  that  needs  to  be  done  in  this 
field.  As  a preliminary  step  we  submitted  in  connection  with  our 
report  a tentative  plan  of  the  contents  and  arrangement  of  a 
manual  or  code  of  instructions  to  draftsmen.  (Annual  Report 
of  the  American  Bar  Association  for  1913,  p.  660.) 

As  a result  of  this  recommendation,  in  your  resolution  continu- 
ing the  committee  we  were  instructed  to  prepare  for  submission  to 
your  Association,  if  further  investigation  should  show  that  such 
preparation  is  practical,  “ a legislative  manual  or  code  containing 
a collection  of  directions  or  suggestions  for  drafting  laws,  and 
model  clauses  for  constantly  recurring  statutory  provisions  and 
problems.” 

The  only  way  to  make  certain  that  the  preparation  of  the 
proposed  manual  is  practical  was  to  select  parts  of  the  proposed 
code  likely  to  present  different  classes  of  problems  and  prepare  a 
tentative  draft  of  these  parts.  To  this  end,  during  the  past  year, 
the  committee  has  prepared  and  herewith  submits  a tentative 
draft  of  those  parts  of  the  proposed  manual  dealing  with : 

Topic  I.  Language  and  Arrangement  of  Statutes.  (See  Ap- 
pendix A.) 

“ XT.  Adoptive  Acts.  (See  Appendix  B.) 
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Your  committee  believe  that  the  tentative  drafts  submitted,  of 
the  parts  selected,  covering  as  they  do,  topics  requiring  widely 
different  treatment,  demonstrate  that  it  is  practical  to  create 
such  a manual  and  also  prove  that  the  manual,  when  created,  will 
have  great  practical  value. 

We  therefore  recommend  that  our  committee  be  continued  and 
directed  to  prepare  such  a manual  for  submission  to  your  Asso- 
ciation. 

In  making  this  recommendation  we  wish  to  emphasize  the  fact 
that  the  ability  of  any  committee  appointed  to  do  this  work  will 
depend  upon  the  financial  support  which  they  may  obtain  from 
persons  or  associations  interested  in  the  improvement  of  legisla- 
tion and  the  simplification  of  the  law,  and  on  the  amount  of  co- 
operation which  can  be  secured  from  other  learned  bodies.  We 
believe,  however,  that  once  the  relation  which  sound  principles 
of  draftsmanship  bears  to  the  improvement  of  our  statutory  law 
is  perceived,  the  financial  assistance  and  the  co-operation  of 
other  learned  associations  necessary  to  bring  the  undertaking  to  a 
satisfactory  and  reasonably  rapid  conclusion  will  be  secured. 

Your  committee  was  also  directed  to  report  what,  if  any, 
changes  in  existing  legislative  procedure,  or  procedure  in  con- 
nection with  the  operation  of  the  initiative,  will  tend  to  the  im- 
provement of  our  statutory  law.  The  time  occupied  in  the  task 
of  preparing  the  appendices  herewith  submitted  has  been  so  great 
as  to  prevent  the  members  of  your  committee  undertaking  a 
further  study  of  legislative  procedure,  or  of  the  initiative.  Should 
you,  however,  continue  the  committee,  it  is  our  hope  to  be  able  to 
make  a report  covering  these  subjects,  which  will  supplement  our 
report  of  1913. 

Last  year  on  our  recommendation  your  Association  adopted 
the  following  resolution: 

Resolved , That  in  the  opinion  of  the  Association,  an  official 
legislative  drafting  and  reference  service,  when  properly  organ- 
ized and  directed,  forms  an  efficient  agency  tending  to  prevent  the 
enactment  of  unconstitutional,  obscure  and  otherwise  defective 
statutes  and  to  secure  the  utmost  brevity  and  simplicity  consistent 
with  accuracy  in  the  language  of  statutes,  and  we  hereby  recom- 
mend the  establishment  and  generous  support  of  such  service  at 
Washington  and  in  those  states  not  now  having  such  service. 
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We  are  glad  to  be  able  to  report  that  since  the  publication  of 
the  committee’s  report  in  1913  the  following  progress  has  been 
made  in  the  establishment  of  official  reference  and  drafting 
bureaus : 

First.  Congress  has  appropriated  $25,000  for  legislative  refer- 
ence work  under  the  direction  of  the  Librarian  of  Congress. 

Second.  New  York  has  created  a legislative  bill  drafting  com- 
mission and  has  appropriated  $38,000  for  the  expenses  of  the 
commission  for  the  year  beginning  October  1, 1914. 

Third.  Illinois  has  created  a legislative  reference  and  drafting 
bureau. 

Fourth.  New  Jersey  has  created  a legislative  reference  bureau 
in  the  state  library  and  has  provided  for  the  appointment  by  the 
attorney-general  of  a counsellor-at-law  to  act  as  legislative  adviser 
and  bill  examiner. 

Fifth.  Virginia  has  created  a legislative  reference  bureau  to 
do  both  reference  and  drafting  work. 

Sixth.  New  Hampshire  has  created  a reference  bureau. 

Seventh.  Georgia  has  appointed  a commission  to  report  as  to 
the  advisability  of  establishing  a reference  and  drafting  bureau. 

We  have  prepared  and  herewith  submit  a summary  of  the  laws 
now  in  force  providing  for  such  official  drafting  and  reference 
agencies.  (See  Appendix  C.) 

The  committee’s  1913  report  has  been  frequently  quoted  in 
subsequent  discussion  of  the  problems  of  drafting  legislation  and 
proposals  for  the  establishment  of  official  bureaus.  Particular 
use  of  the  report  was  made  during  the  last  year  by  the  proponents 
of  a drafting  bureau  for  Congress  and  for  the  legislature  of 
Virginia.  Our  report  was  practically  adopted  by  a committee 
created  by  the  American  Political  Science  Association  to  report 
on  legislative  methods. 

In  accordance  with  the  foregoing  we  recommend  the  adoption 
by  your  Association  of  the  following  resolution : 

Resolved , That  the  Special  Committee  on  Legislative  Drafting 
be  continued  and  directed  to  prepare  for  submission  to  this  Asso- 
ciation a legislative  manual  which  shall  contain  a collection  of 
directions  or  suggestions  for  drafting  laws  and  model  clauses  for 
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constantly  recurring  provisions  and  problems,  and  the  committee 
is  hereby  authorized  to  co-operate  for  the  purpose  with  other 
organizations  and  individuals;  and  the  committee  is  further 
authorized  to  continue  any  other  research  pertinent  to  the  im- 
provement of  the  form  of  our  statutory  law  and  report  the  results 
of  its  investigations  to  this  Association. 

William  Draper  Lewis, 
Frederick  W.  Lehmann, 
Henry  C.  Hall, 

Thomas  I.  Parkinson, 

Ernst  Freund, 

Sam'l  L.  Powers, 

J.  Mayhew  Wainwright, 
Special  Committee  on  Legislative  Drafting. 


APPENDIX  A. 

Topic  1. 

LANGUAGE  AND  AEEANGEMENT  OF  STATUTES. 

I.  TRADITIONAL  PRACTICES. 

1.  Style  of  European  Legislation. 

The  language  of  statutes  is  largely  controlled  by  usage  and 
convention  and  it  has  varied  greatly  in  different  periods  of  the 
history  of  the  same  system.  No  greater  contrast  could  be  im- 
agined than  that  between  the  lapidary  brevity  of  the  laws  of  the 
Eoman  Kepublic  and  the  fulsome  rhetoric  of  the  Imperial  con- 
stitutions, or  between  the  heavy  didactic  style  of  the  German 
bureaucrats  of  the  seventeenth  century  and  the  terse  and  lucid 
German  statutes  of  the  present  day. 

As  regards  English  statutes,  Eeeves  in  his  History  of  the  Eng- 
lish Law  (II,  355,  356)  remarks  upon  the  looseness  of  the 
language  of  the  legislation  of  Edward  I.  As  long  as  statutes  were 
written  in  French,  they  were  reasonably  concise  in  expression, 
and  the  first  acts  written  in  English  are  not  notably  different  in 
style.  A change  set  in  with  the  reign  of  Henry  VII  and  became 
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particularly  marked  in  the  transition  from  the  early  to  the  later 
years  of  Henjy  VIII.  Reeves  (IV,  412)  undertakes  to  name  the 
statute  21  Henry  VIII,  Ch.  5,  as  introducing  the  era  of  extreme 
verbosity.  However,  14  and  15  Henry  VIII,  Ch.  3,  already  ex- 
hibits a marked  tendency  in  the  same  direction,  which  can  also  be 
found  in  private  legal  documents  of  the  same  period.  The  act  of 
1 Richard  III,  Ch.  1,  regarding  uses  may  be  compared  with  the 
statute  of  uses  of  Henry  VIII  to  mark  the  difference;  or  the 
length  of  the  statute  authorizing  qualifying  executors  to  exercise 
powers  of  sale,  with  the  condensed  form  of  the  same  legislation 
in  America.  The  habit  of  extreme  verbosity  remained  practically 
unchanged  for  three  hundred  years.  Thus  in  the  first  consolida- 
tion act,  which  related  to  highways,  13  George  III,  Ch.  78,  the  first 
paragraph,  providing  for  appointment  of  surveyors,  extends  over 
three  pages. 

It  may  serve  to  explain  the  excessive  length  of  acts,  that 
parliamentary  officials  received  their  chief  remuneration  in  fees 
chargeable  on  bills,  and  each  separate  function  provided  for  en- 
titled to  a separate  fee,  though  contained  in  one  bill.  (J.  K. 
Spencer,  Municipal  Origins,  pp.  77-80.) 

Apart  from  mere  redundancy  of  expression  the  theory  of  draft- 
ing seems  to  have  been  that  language  should  not  only  be  capable 
of  being  clearly  understood,  but  should  be  incapable  of  wilful 
misinterpretation,  and  that  nothing  should  be  left  to  implication 
or  to  the  ordinary  allowances  for  omissions  in  common  speech. 
The  theory  was,  however,  carried  to  the  extent  of  avoiding  even 
the  legitimate  methods  of  economizing  expression,  and,  as  in  legal 
documents,  none  of  the  common  devices  to  make  the  parts  of  a 
complicated  proposition  plain  to  the  reader’s  eyes  were  resorted 
to.  The  idea  that  there  should  be  no  adventitious  aid  to  the  mere 
use  of  words  went  so  far  that  all  punctuation  was  omitted,  al- 
though this  sometimes  made  the  meaning  of  sentences  equivocal. 

It  should  also  be  observed  that  while  on  the  continent  of  Europe 
statutes  of  an  administrative  character  were  addressed  primarily 
to  officials  who  were  subject  to  instructions  emanating  from  the 
same  source  as  the  law,  in  England  they  were  framed  with  pri- 
mary reference  to  the  courts.  There  could  therefore  not  be  in 
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England  any  reliance  upon  subsequent  elucidation  of  a rather 
informal  character,  and  the  effort  was  to  control  judicial  interpre- 
tation in  advance  by  stating  the  legislative  will  as  explicitly  and 
emphatically  as  possible. 

A radical  change  of  style  came  over  English  legislation  in  the 
middle  of  the  nineteenth  century.  It  began  with  the  adoption  of 
more  minute  subdivisions  whereby  each  constituent  element  of 
the  statutory  provision  was  distinctively  presented  to  the  eye. 
Sir  Courtenay  Ilbert  says  that  the  practice  of  subdividing  sections 
was  first  introduced  by  Lord  Thring  in  the  Merchant  Shipping 
Act  of  1854  and  it  is  interesting  to  note  that  Thring  says  on  page 
59  of  his  treatise  on  practical  legislation,  that  the  grouping  in  that 
act  was  adopted  on  the  model  of  the  code  of  New  York. 

The  reform  in  drafting  was  finally  accomplished  through  the 
virtual  government  monopoly  of  the  introduction  of  bills  and  the 
creation  of  the  office  of  the  Parliamentary  counsel  of  the  treasury 
in  1869,  which  fortunately  came  to  be  occupied  by  a succession  of 
distinguished  jurists. 

The  practice  in  England  has  thus  become  assimilated  to  that 
of  other  European  countries,  in  which  the  framing  of  legislation 
is  regarded  as  an  executive  or  administrative  function,  while  the 
legislature  exercises  its  control  by  scrutin)',  approval,  amendment 
or  rejection.  This  means  that  the  drafting  is  done  by  officials 
who  are  legally  or  technically  trained,  who  have  considerable  ex- 
perience in  legislation  and  who  can  be  held  responsible  by  their 
superiors  for  errors  and  defects  which  expose  the  lattei;  to  Parlia- 
mentary criticism,  censure  or  defeat.  Manifestly  this  is  a power- 
ful factor  making  for  careful  legislation. 

In  the  case  of  amendatory  acts  in  which  the  danger  of  legal 
confusion  is  especially  great,  it  is  a not  uncommon  practice  in 
Germany  to  authorize  the  government  to  republish  the  entire 
act  in  the  form  which  it  ought  to  have  as  modified  by  the  amend- 
ments ; and  in  Italy  this  seems  to  be  regarded  as  the  more  consti- 
tutional method  of  procedure.  When  it  was  proposed  a few  years 
ago  that  the  Electoral  Eeform  Law  should  be  enacted  in  all  its 
details  by  the  legislature  itself,  a member  of  the  opposition  said 
in  the  course  of  the  debate : 
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“ If  the  Chamber  authorizes  the  government  to  fix  the  terms  of 
the  act,  there  is  at  least  a clear  and  definite  responsibility  for  the 
correct  performance  of  this  function.  Here,  however,  nobody 
will  be  really  responsible,  not  the  government  because  the  Chamber 
has  enacted  the  text  of  the  law ; not  the  Chamber  which  votes  for 

the  act  as  a whole  without  the  possibility  of  close  scrutiny 

This  innovation  upon  our  parliamentary  usages  constitutes  a 
slippery  and  dangerous  precedent;  it  would  be  preferable  to  hold 
fast  to  the  fifty-year-old  custom  of  leaving  the  harmonizing  of 
different  measures  in  a single  act  to  the  government  acting  under 
the  usual  guarantees  ” (See  article  in  Archiv.  f.  oeffentl.  Recht 
30,  p.  548.) 

Perfecting  Amendments. — A controversial  bill,  however  care- 
fully prepared  prior  to  its  introduction,  is  apt  to  be  changed  more 
or  less  during  its  course  through  the  legislature  and  the  fact  that 
amendments  must  often  be  hastily  prepared  in  the  stress  of  debate 
when  it  is  impossible  to  estimate  their  precise  bearing  upon  all 
parts  of  a complicated  measure,  is  a source  of  defects  in  expression 
against  which  it  is  difficult  to  guard. 

No  matter  what  the  method  or  system  of  drafting  may  be, 
special  facilities  should  be  provided  for  what  in  English  legislative 
practice  are  called  perfecting  amendments,  amendments  entirely 
uncontroversial  and  which  merely  aim  to  make  the  act  as  good  as 
possible  a piece  of  legal  machinery. 

In  America  this  problem  encounters  a peculiar  difficulty  in  the 
fact  that  under  the  prevailing  system  of  three  readings  of  bills, 
debate  usually  occurs  during  the  second  reading  when  amend- 
ments are  offered,  while,  generally  speaking,  amendments  are  out 
of  order  on  third  reading.  The  English  practice  is  more  liberal 
in  that  the  rules  of  the  House  of  Commons  permit  merely  verbal 
amendments  on  third  reading,  thus  affording  an  opportunity  for 
drafting  changes. 

In  England,  moreover,  the  House  of  Lords  serves  as  a revising 
body,  and  now  that  it  is  practically  shorn  of  its  power  to  veto 
legislation,  that  remains  its  chief  function.  When  the  National 
Insurance  Bill  came  from  the  House  of  Commons  to  the  House  of 
Lords,  over  a hundred  “ perfecting  ” amendments  had  been  added 
to  it  by  the  government,  undoubtedly  on  the  advice  of  the  official 
draftsmen.  (See  London  Times , December  21, 1911 ; also  Weekly 


8 


Times , December  18,  1908,  and  Hansard,  Yol.  198,  p.  1597,  with 
regard  to  the  Children’s  Bill.) 

The  rules  of  the  German  Reichstag  are  even  more  favorable  to 
the  correction  of  formal  errors : upon  the  close  of  the  second 
reading  the  president  and  the  secretaries  pnt  the  bill,  together 
with  all  resolutions  adopted,  into  shape  (Secs.  17, 19) ; thereafter 
an  offer  of  an  amendment  requires  the  signature  of  thirty  mem- 
bers, and  if  amendments  are  adopted,  the  final  vote  is  postponed 
(except  by  unanimous  consent)  until  the  executive  committee 
has  put  the  resolutions  into  shape.  (Sec.  20.) 

In  France  amendments  proposed  on  second  reading  (there  are 
only  two  readings)  without  the  consent  of  the  commission  that 
has  charge  of  the  bill,  require  a formal  vote  in  order  that  they 
may  be  considered;  they  must  be  supported  by  reasons,  the  re- 
porter of  the  commission  is  heard  immediately  afterward,  and  he 
may  require  that  the  amendment  be  referred  to  the  commission. 
(Art.  54.)  Amendments  cannot  be  voted  upon  the  day  on  which 
they  are  introduced.  This  practice  greatly  reduces  the  danger  of 
discordant  amendments  and  renders  a special  opportunity  for 
perfecting  amendments  correspondingly  unnecessary.* 

An  extraordinary  freedom  with  regard  to  perfecting  amend- 
ments seems  to  be  allowed  in  Switzerland.  According  to  a 
standard  treatise  (Salis,  Swiss  Federal  Law  II,  p.  200)  in  1881 
the  legislature  in  connection  with  the  codification  of  the  law  of 
obligations  placed  in  the  journal  a resolution  to  the  effect  that  if 
after  the  adoption  of  the  act,  inaccuracies  should  appear  with 
regard  to  points  of  drafting  or  form,  the  Federal  Council  should 
be  authorized  to  correct  them  on  its  own  authority. 

The  author  adds  the  following  note : “ It  seems  that  the 

Federal  Council  adopts  this  course  even  without  special  authoriza- 
tion from  the  Federal  Assembly  before  as  well  as  after  the  publica- 
tion of  the  law  and  he  supports  the  statement  by  reference  to 
a case  in  which  the  power  was  exercised. 

There  would  be  no  disposition  in  American  states  to  entrust 
the  administration  with  power  over  the  final  form  of  legislation 

* In  Belgium  the  question  of  improvised  amendments  was  made 
the  subject  of  a special  report  in  1887. 
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and  in  the  absence  of  a definite  political  responsibility  of  the 
administration  to  the  legislature  such  a practice  would,  generally 
speaking,  not  be  safe  or  desirable. 

2.  Style  of  American  Legislation. 

American  legislation  is  marked  by  a striking  difference  of  style 
between  ordinary  statutes  on  the  one  side,  and,  on  the  other  side, 
codes,  revisions,  and  other  acts,  the  formulation  of  which  is  com- 
mitted to  specially  employed  draftsmen.  In  the  latter  naturally 
very  much  more  attention  is  paid  to  matters  of  form  and  arrange- 
ment, and  it  is  instructive  to  compare  the  form  of  an  act  as 
originally  passed  with  the  form  of  the  same  act  in  the  revision. 
The  Bankruptcy  Act  of  March  2 , 1867,  as  first  enacted  by  Con- 
gress (14  St.  L.  517)  had  fifty  sections;  the  act  as  it  appears  in 
Title  61  of  the  Bevised  Statutes  of  1878  had  one  hundred  sixty- 
one  sections;  Sec.  1 is  cut  up  into  Secs.  4972-4975. 

The  Bevised  Statutes  of  New  York,  as  well  as  the  later  codes, 
were  distinguished  by  great  simplicity  and  brevity  of  language 
and  lucidity  of  arrangement;  and  as  has  been  pointed  out,  they 
served  as  models  in  the  change  of  style  in  England.  These 
advantages  are,  however,  very  commonly  lost  in  the  amendments 
of  particular  sections  introduced  from  time  to  time,  in  which  style 
and  method  of  arrangement  of  the  original  statute  or  code  are 
entirely  overlooked — compare,  e.  g..  Secs.  322  and  340  of  the  Beal 
Property  Law  of  New  York,  as  amended,  with  the  original  sec- 
tions. The  amended  sections  of  the  New  York  Code  of  Civil 
Procedure  sometimes  extend  over  entire  pages.  Note  particularly 
the  length  of  New  York  Penal  Law,  Sec.  280  (corporations 
practicing  law) ; 390  (bucket  shops) ; 552,  553  (opening  and 
divulging  letters,  etc.) ; 1425,  malicious  mischief,  especially  No. 
16  relating  to  the  flag)  ; 1742,  1746  (drugs). 

In  the  recent  legislation  of.  Congress  the  Federal  Beserve  Act, 
coming  from  the  hands  of  a draftsman  (and  so  also  the  Work- 
men’s Compensation  Bill)  should  be  compared  with  the  Immigra- 
tion Act,  the  Bate  Begulation  Act,  and  the  crowning  monstrosity 
of  the  Income  Tax  Act;  in  the  former,  brief  sections  and  clear 
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language;  in  the  latter,  the  most  involved  phraseology  and  no 
attempt  whatever  at  orderly  arrangement. 

In  American  legislation  the  drafting  problem  is  therefore  not 
confined  to  amendments  offered  in  the  course  of  legislative  delib- 
eration, but  extends  to  the  vast  number  of  independent  bills  in- 
troduced by  members,  and  to  amendatory  acts  to  codes  and 
revised  statutes. 

The  most  common  blemishes  of  style  are  redundancy  of  ex- 
pression (utterly  null  and  void,  void  to  all  intents  and  purposes, 
etc.,  discarded  in  the  modern ‘English  practice),  inaccuracy  and 
inconsistency  in  legal  terminology  (void  and  voidable,  may  and 
shall,  etc.),  excessive  use  of  provisos  (already  complained  of  by 
Sir  Edward  Coke  in  the  preface  to  the  second  part  of  the  reports), 
the  inordinate  length  of  sentences  and  sections,  and  the  absence 
of  the  common  devices  that  make  a complicated  statement  capable 
of  being  readily  comprehended  or  visualized. 

Mere  redundancy  of  expression  is  perhaps  not  as  much  a fault 
of  American  statutes  as  it  was  of  the  earlier  English  legislation ; 
instances  of  needless  verbosity  such  as  those  given  by  Mr.  Willard 
in  his  Legislative  Handbook  (Secs.  284,  325,  327,  328,  330,  331, 
345,  353)  are  common  enough,  but  hardly  typical.  On  the  other 
hand,  unwieldiness  is  not  redeemed  in  America  to  the  same  extent 
as  it  was  in  England  by  painstaking  accuracy  and  completeness. 
Prolixity  is  as  often  as  not  a deceptive  cloak  for  looseness  and  con- 
fusion of  thought. 

Moreover  the  most  serious  evil  of  American  legislation  from 
the  draftsman's  point  of  view  is  less  a matter  of  style  than  of 
legislative  practice:  namely,  the  overloading  of  statutes  with 
^^administrative  detail  that  should  be  taken  care  of  either  by 
administrative  regulation  or  by  general  administrative  acts.  In 
this  respect  the  legislation  of  Congress  has  the  great  advantage 
over  that  of  the  states : for  the  highly  centralized  administrative 
machinery  of-  the  United  States  is  available  for  the  carrying  out 
of  much  of  any  newly  enacted  legislation. 

On  the  other  hand,  the  legislation  of  Congress  is  more  objec- 
tionable in  point  of  form  than  that  of  many  states,  for  it  suffers 
in  a marked  degree  from  the  excessive  length  and  the  unwieldly 
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arrangement  of  sections,  which  hinders  both  the  effectual  dis- 
cussion of  a bill  and  the  easy  amendment  of  the  enacted  law. 

To  take  the  Income  Tax  Act  as  a typical  illustration,  the  fol- 
lowing may  be  pointed  out  as  purely  formal  defects,  irrespective 
. of  the  substantive  merits  of  the  provisions : 

1.  The  general  arrangement  of  the  act:  it  forms  one  section, 
covering  sixteen  and  one-half  pages  of  the  original  pamphlet 
edition  of  the  tariff  act,  instead  of  being  subdivided  into  many 
brief  numbered  sections.  There  are  parts  designated  by  Roman 
numerals  which  are  sometimes  called  subsections,  but  usually 
paragraphs,  thus  leaving  no  designation  for  the  otherwise  un- 
designated paragraphs.  Subsection  A is  subdivided  into  two 
subdivisions  designated  by  that  name,  but  this  designation  does 
not  occur  elsewhere  in  the  act.  There  are  paragraphs  which  with- 
out a single  break  extend  over  more  than  two  closely  printed 
pages.  No  arrangement  could  be  more  inconvenient  for  purposes 
of  reference. 

2.  There  is,  as  far  as  can  be  discovered,  no  system  according 
to  which  the  main  provisions  are  distributed : the  $3000  deduction 
forms  the  subject  matter  of  a separate  subsection,  while  otherwise 
exemptions  and  deductions  are  thrown  together  in  B ; the  pro- 
visions regarding  withholding  at*  the  source  are  first  stated  in  D, 
then  more  fully  in  E;  the  provisions  regarding  returns  must  be 
pieced  together  from  D,  E,  F and  I. 

3.  There  is  no  consistency  and  some  confusion  in  terminology, 
so  particularly  in  the  matter  of  deductions  and  exemptions  and 
withholding,  the  term  “ deduct 99  being  applied  indiscriminately. 

4.  There  is  needless  repetition,  as  in  the  requirement  of  the 
verification  of  the  return,  and  in  the  requirement  of  withholding. 

5.  There  is  enumeration  without  attempt  at  exhaustion,  and 
not  a single  careful  definition. 

6.  There  is  redundancy  of  expression,  as  where  it  is  provided 
that  there  shall  be  “ levied,  assessed,  collected  and  paid,”  these 
terms  being  varied  in  subsequent  parts  to  “ levied,  assessed  and 
collected,”  and  “ levied,  assessed  and  paid,”  showing  that  “ col- 
lected ” or  “ paid  ” would  be  perfectly  sufficient.  In  fact,  the  tax 
is  levied  by  the  act,  and  that  term  is  therefore  incorrectly  used. 

7.  There  are  grammatical  faults,  as  where  the  act  speaks  of 
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“ any  person  for  whom  return  has  been  made  and  the  tax  paid 
or  to  be  paid  ” shall  not  be  required,  etc. 

8.  Certain  sentences  are  so  worded  as  to  make  no  sense  if 
literally  interpreted,  as  the  first  proviso  in  B,  and  the  second 
proviso  in  K 

9.  The  act  is  overloaded  with  provisos,  the  term  provided 
being  used  indiscriminately  for  qualifications  and  mere  additions. 

It  is  obvious  that  such  faults  of  language  must  seriously  affect 
the  consideration  of  a bill  in  its  passage  through  the  legislature. 
Members  at  large  are  almost  helpless  when  a bill  like  the  Income 
Tax  Bill  is  reported  back  by  the  committee  that  has  charge  of  it. 
Intelligent  discussion,  criticism  and  amendment  become  difficult 
if  not  impossible,  and  it  is  not  surprising  that  the  reading  of  the 
long  section  in  the  House  should  have  been  received  almost  in 
silence.  What  is  surprising  is  that  Congress  should  not,  as  a 
matter  of  self-protection,  insist  upon  greater  lucidity. 

Simplicity  of  style  would  moreover  have  a great  educational 
value.  Though  ours  claims  to  be  a democratic  government,  our 
statutes  are  addressed  to  lawyers  and  not  to  the  people ; a layman 
can  hardly  be  expected  to  understand  their  phraseology.  The 
principal  German  statutes,  particularly  the  civil  code,  are  pub- 
lished in  cheap,  popular  and  handy  editions,  and  are  found  in 
hundreds  of  thousands  of  homes.  The  extraordinary  sense  of 
legality  of  the  German  people  is  not  entirely  unconnected  with  the 
intelligibility  of  their  laws. 

In  view  of  the  obvious  advantages  of  a change,  what  are  the 
reasons  for  the  continuance  of  the  present  loose  methods  ? They 
clearly  lie  in  the  fact  that  in  bodies  organized  like  our  legislatures, 
in  which  there  is  no  place  for  concentrated  or  reciprocal  responsi- 
bility, traditional  practices  are  not  apt  to  be  reformed  from  inside, 
and  that  constitutional  injunctions  going  to  the  essence  of  style 
are  impracticable. 

The  hope  of  reform  lies  in  the  increasing  number  and  influence 
of  administration  bills,*  in  the  growing  practice  of  having  im- 

* The  Income  Tax  Bill  was  also  in  a sense  an  administration  bill, 
but  it  does  not  appear  that  in  Congress  administration  bills  are  supe- 
rior in  form  to  others,  or  that  they  are  drafted  by  departmental 
officials. 
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portant  bills  prepared  by  commissions,  .in  the  organization  of 
drafting  bureaus  and  in  the  more  extensive  utilization  of  codify- 
ing acts  which  will  take  care  of  the  recurring  administrative  pro- 
visions applicable  to  all  legislation. 

In  all  these  ways  the  change  would  come  gradually,  and  in  a 
manner  spontaneously.  It  would  be  futile  and  unwise  to  attempt 
to  impose  simplicity  or  uniformity  of  style  directly  or  indirectly, 
either  by  constitutional  provisions  or  by  House  rules,  nor  could 
there  by  any  present  thought  of  giving  to  the  executive  any  mo- 
nopoly of  legislative  initiative. 

II.  CANONS  OP  STYLE. 

1.  In  General. 

There  is  little  that  can  be  said  regarding  the  language  of 
statutes  that  does  not  apply  to  good  diction  in  general.  Certain 
peculiarities  characteristic  of  legal  enactments  have  always  been 
observed ; thus  no  one  would  expect  to  find  in  a statute  the  loose 
qualifying  words  of  common  speech : very,  many,  good,  bad,  etc.* 

Nor  can  any  rule  be  formulated  that  would  fit  such  a case  as 
Sec.  10  of  the  Federal  Rate  Act  of  1910,  in  which  the  penalty 
clause  is  followed  by  the  proviso  “ that  the  penalty  of  imprison- 
ment shall  not  apply  to  artificial  persons.”  Such  matters  must 
be  left  to  ordinary  good  sense. 

A considerable  number  of  valuable  hints  regarding  forms  of 
statutory  expression  are  given  by  Mr.  Willard  (for  many  years 
clerk  of  the  legislature  of  Massachusetts)  in  his  “ .Legislative 
Handbook”  (1890),  (Ch.  VI,  Language  of  Statutes  and  Details  of 
Form),  now  unfortunately  out  of  print;  by  Lord  Thring  in  his 
Treatise  on  Practical  Legislation,  reprinted  by  Little,  Brown  & 
Company,  in  1902,  and  by  Sir  Courtenay  Ilbert  in  his  book  on 
“ Legislative  Methods  and  Forms,”  particularly  in  Ch.  XI.  The 

* The  most  conspicuous  departure  from  an  otherwise  universal 
practice  of  certainty  is  the  provision  in  the  Statute  of  Frauds  of  1677 
requiring  for  the  attestation  of  wills  three  or  four  credible  witnesses. 
It  is  characteristic  of  the  power  of  precedent  that  the  requirement  of 
three  (two)  or  more  witnesses  has  become  rather  common  in  wills 
acts. 
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following  rules  are  taken  from  these  writers,  the  source  being 
indicated  in  each  case. 

2.  Arrangement  and  Order  of  Material. 

(Ilbert,  p.  244.)  The  arrangement  of  a bill  has  to  be  con- 
sidered both  from  the  parliamentary  and  from  the  administrative 
point  of  view. 

If  the  bill  is  a fighting  bill  the  arrangement  is  of  great  political 
importance.  The  bill  should  be  so  framed  that  the  main  issues 
which  its  proposals  raise  are  disentangled  from  subordinate 
issues,  are  placed  in  the  forefront  of  the  measure,  and  are 
arranged  in  such  manner  as  to  facilitate  discussion  in  committee. 
Where  the  decision  of  an  issue  raised  by  one  clause  depends  on 
the  decision  of  an  issue  raised  bv  another  clause,  the  latter  clause 
must  come  first.  Care  should  also  be  taken  that  one  clause  does 
not  raise  incidentally  an  issue  which  can  be  more  conveniently 
discussed  in  connection  with  a later  clause.  Subordinate  matters 
should  be  dealt  with  in  later  parts  of  the  bill.  Matters  of  detail 
should  be  relegated  to  schedules  or  left  to  be  provided  for  by  rules. 

So  far  as  parliamentary  exigencies  will  admit,  the  subject 
matter  of  a bill  should  be  arranged  with  reference  to  adminis- 
trative convenience;  in  other  words,  its  arrangement  should  be 
orderly  and  logical. 

(Ilbert,  p.  215.)  Normal  and  general  provisions  should  be 
placed  first.  Special,  exceptional  and  local  provisions  should  be 
placed  towards  the  end. 

(Ilbert,  p.  245.)  Temporary  and  transitional  provisions  should 
be  placed  at  the  end  of  the  bill,  because  when  they  are  spent  they 
can  be  repealed  without  making  gaps  in  the  main  body  of  the  act. 

(Ilbert,  p.  246.)  As  a general  rule,  it  is  convenient  to  lay  down 
first  the  rules  of  law  to  be  observed,  and  then  to  state  the  authori- 
ties by  which  they  are  to  be  administered  and  the  procedure  to 
be  followed  in  administering  them. 

(Ilbert,  p.  247.)  Where  the  rule  is  to  be  subject  to  qualifica- 
tions, exceptions,  or  restrictions,  these  should  follow  the  state- 
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ment  of  the  rule.  But  it  is  often  convenient  to  prefix  to  the  rule 
words  indicating  that  it  is  to  be  so  qualified.* 

3.  Subdivisions. 

(Ilbert,  p.  245.)  The  framework  of  a bill  may  be  made  more 
intelligible  by  dividing  it  into  parts  and  by  grouping  clauses 
under  italic  headings.  But  excessive  subdivision  should  be 
avoided.  As  a rule,  a bill  should  not  be  divided  into  parts  unless 
the  subjects  of  the  parts  are  so  different  that  they  might  appro- 
priately be  embodied  in  separate  acts.  The  division  of  an  act  into 
parts  may  affect  its  construction  by  indicating  the  scheme  of 
arrangement. 

(Ilbert,  p.  246.)  A long  and  complex  clause  should  be  cut 
up  into  subsections. 

(Ilbert,  p.  246.)  Reference  to  another  clause  of  the  same  bill 
by  its  number  should,  if  possible,  be  avoided.  The  numbering 
of  the  clauses  is  always  liable  to  be  altered  at  the  last  moment  by 
the  addition,  omission,  or  shifting  of  clauses,  and  there  is  often 
no  time  to  make  the  consequential  alterations  of  references. 

Length  of  Sections. — (Willard,  Sec.  278.) — It  is  desirable  to 
cut  up  the  matter  of  enactment  into  short  sections  for  several 
reasons:  1.  The  person  preparing  the  statute  will  compel  him- 
self to  detach  and  lay  out  clearly  his  ideas  and  finish  up  one 
thing  at  a time.  2.  The  sense  of  the  statute  will  be  more  easily 
grasped  if  it  is  made  easy  to  proceed  step  by  step  than  if  it  is 
seemingly  or  actually  made  necessary  to  assimilate  much  matter 
at  once.  3.  Parts  of  the  statute  will  be  more  easily  referred  to 

* The  special,  local  and  exceptional  are  sure  to  be  in  the  minds  of 
some  legislators  having  particular  interests  at  heart,  and  therefore 
the  statement  of  some  principle  in  unqualified  form  is  apt  to  en- 
counter opposition  on  the  part  of  those  who  do  not  know  that  an 
exception  is  to  follow  later  on.  An  oral  explanation  by  the  person 
in  charge  of  the  bill  will  not  always  be  able  to  remove  entirely  the 
spirit  of  distrust  or  dislike  engendered  by  the  first  impression.  It 
may  therefore  be  proper,  though  in  a sense  redundant,  to  qualify  the 
general  principle  at  once,  by  the  addition  of  the  words  “ except  as 
hereinafter  provided,”  or  “ subject  to  the  qualifications  contained  in 
title  . . . .”  (Note  of  Committee). 
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and  designated  in  discussion.  4.  The  statute  can  be  more  easily 
amended  in  parts  which  may  need  amendment  without  disturbing 
other  parts  or  reprinting  long  paragraphs. 

Particular  Importance  of  Short  Sections  in  Certain  States. — 
(Willard,  Secs.  279-280.) — It  is  particularly  important  to  make 
the  sections  short  in  states  where  a section  of  law  cannot  be 
amended  without  reciting  the  section  at  length  as  amended.  The 
states  in  which  the  recital  of  an  amended  section  is  constitution- 
ally required  are  mentioned  in  another  chapter.  (See  Secs.  163- 
214.)  In  these  states  if  a section  covering  a page  or  two  pages,  or 
more,  is  to  be  amended  by  changing  one  word  anywhere  in  the 
section  the  whole  section  must  be  given  in  the  new  act.  It  is  there- 
fore important  in  the  first  preparation  of  a statute  to  make  sec- 
tions short,  and  especially  in  the  case  of  statutes  which  it  is 
probable  will  be  much  amended.* 

Illustration. — As  an  example  of  a statute  likely  to  be  much 
amended,  an  act  fixing  the  time  of  holding  courts  may  be  men- 
tioned. In  an  Illinois  statute  of  this  character  it  is  not  thought 
necessary  that  the  section  should  even  embody  an  entire  propo- 
sition of  enactment  or  contain  an  entire  sentence  in  itself. 
Section  numbers  are  assigned  to  what  are,  grammatically  con- 
sidered, dependent  clauses  connected  with  a leading  statement. 
This  subdivision  and  assignment  of  a section  to  each  county  makes 
it  possible  to  change  the  time  of  holding  court  in  one  county  by 
an  amendment  in  proper  statutory  form  without  disturbing  or 
re-enacting  the  law  as  to  other  counties.  A few  of  the  sections  will 
illustrate  the  form  of  the  whole  law.  (See  Eev.  Stats.,  1887,  p. 
417)  : 

“ Sec.  8.  The  law  terms  of  the  country  court,  except  as  other- 
wise hereinafter  provided,  shall  commence  on  the  second  Monday 
of  the  months  as  follows,  to  wit.  In  the  counties  of — 

* This  is  not  merely  a matter  of  economy  of  space,  but  may  become 
a point  of  parliamentary  expediency.  For  in  order  to  effect  a slight 
and  perhaps  entirely  non-contentious  improvement,  it  becomes 
necessary  to  present  for  readoption  other  and  perhaps  highly  con 
troversial  and  delicate  matter.  This'-very  undesirable  effect  will  be 
avoided  by  confining  as  nearly  as  possible  every  section  to  one  point. 
(Note  of  Committee.) 
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“ Sec.  9.  Adams,  on  the  first  Monday  of  February,  June  and 
October. 

“ Sec.  10.  Alexander,  on  the  first  Monday  of  March,  July  and 
November. 

“ Sec.  11.  Bond,  in  March,  January,  June  and  November. 

“ Sec.  12.  Boone,  in  March,  June  and  December.” 

Length  of  Sections  Reciting  Corporate  Powers. — (Willard,  Sec. 
281.) — In  preparing  city  charters  or  in  drawing  a general  law  as 
to  cities  (or  other  municipalities  of  lower  grade)  it  is  not  unusual 
to  state  the  municipal  powers  in  one  long  section  with  many 
subdivisions.  In  Indiana  the  court  held  that  in  order  to  change 
a clause  or  add  a clause  the  whole  section,  however  long,  must  be 
repeated  in  the  amendatory  act.  In  adopting  this  plan  of  sub- 
dividing statutes  one  legislature  casts  needless  burdens  upon 
future  legislatures.  The  assignment  of  section  numbers  in  the 
first  instance  is  a matter  within  the  control  of  the  legislature 
passing  the  act  and  not  governed  by  constitutional  rules.  In 
constructing  these  long  enumerations  of  municipal  powers  a sec- 
tion number  may  be  assigned  to  each  subordinate  paragraph,  in 
addition  (if  desired)  to  its  clause  number.  Or  the  subordinate 
paragraphs  instead  of  being  numbered  as  subdivisions  may  be 
numbered  solely  as  sections,  like  the  subdivisions  of  the  statute 
referred  to  in  the  preceding  illustration. 

The  Detaching  of  Clauses . — (Willard,  Secs.  285,  286,  287.)  — 
There  is  a difficulty  in  the  way  of  making  sentences  short  in 
statutory  expression  which  arises  from  the  necessity  of  joining 
many  predicates  to  one  subject  or  many  subjects  to  one  predicate 
or  many  dependent  clauses  of  co-ordinate  value  to  one  leading 
statement.  In  such  cases  European  statute-writers  have  resorted 
to  the  expedient  of  detaching  these  co-ordinate  expressions  by  the 
manner  of  setting  out  the  law  on  the  written  or  printed  page. 
The  attempt  is  made  by  a system  of  paragraphing  to  more  clearly 
indicate  the  equivalent  value  of  what  is  co-ordinate,  also  to  in- 
dicate what  is  dependent  and  upon  what  it  depends,  when  the 
same  end  could  not  be  reached  by  any  system  of  mere  punctuation, 
and  when  the  matter  could  not  be  broken  up  into  a number  of 
separate  sentences  without  much  repetition.  (See  some  of  the 
European  codes,  as  follows:  Uivilprozess-Ordnung  fur  das 


18 


deutsche  Reich,  Secs.  36,  41,  67,  102,  107,  121,  u.  s.  w. ; Codice  di 
Procedura  Civile  del  Regno  dTtalia,  21,  28,  31,  32,  34,  etc.;  Code 
(Frangais)  de  Procedure  Civile,  Arts.  3,  49,  50,  59,  61,  etc.)  The 
practice  is  followed  by  the  English  Parliament  to  a large  extent, 
as  may  be  seen  by  referring  to  the  volumes  of  current  legislation. 
It  was  adopted  in  New  York  codes  and  is  used  sparingly  in  general 
legislation  in  this  country.  Such  an  expedient  as  this  has  its 
occasional  utility,  but  the  use  of  it  seems  liable  to  be  carried  to 
excess. 

Illustration. — The  following  illustration  of  this  detached  form 
of  statement  is  taken  from  the  New  York  Penal  Code : 

“ Sec.  635.  A person  who 

“ 1.  Displaces,  removes,  injures  or  destroys  any  rail,  sleeper, 
switch,  bridge,  viaduct,  culvert,  embankment  or  structure,  or  any 
part  thereof,  attached,  appertaining  to  or  connected  with  any  rail- 
way, whether  operated  by  steam  or  by  horses ; or 

“ 2.  Places  any  obstruction  upon  the  track  of  any  such  railway ; 
or 

“ 3.  Wilfully  discharges  a loaded  fire-arm,  or  projects  or  throws 
a stone,  or  any  other  missile,  at  a railway  train,  or  at  a locomotive, 
car  or  vehicle  standing  or  moving  upon  a railway ; or 

“4.  Wilfully  displaces,  removes,  cuts,  injures  or  destroys  any 
wire,  insulator,  pole,  car  dynamo,  motor,  locomotive  or  any  part 
thereof,  attached,  appertaining  to  or  connected  with  any  railway 
operated  by  electricity,  or  wilfully  interferes  with,  or  interrupts 
any  motive  power  used  in  running  said  road,  or  wilfully  places 
any  such  obstruction  upon  the  track  of  any  such  railway,  or  wil- 
fully discharges  a loaded  fire-arm,  or  projects  or  throws  a stone, 
or  any  other  missile  at  such  a railway  train,  or  locomotive,  car  or 
vehicle  standing  or  moving  upon  such  railway — 

“ Is  punishable  as  follows : 

“ 1.  If  thereby  the  safety  of  any  person  is  endangered,  by  im- 
prisonment for  not  more  than  ten  years ; 

“2.  In  every  other  case,  by  imprisonment  for  not  more  than 
three  years,  or  by  a fine  of  not  more  than  two  hundred  and  fifty 
dollars,  or  both.”  (As  amended  by  Act  of  1890,  Ch.  280.)  * 

* In  German  legislation  devices  for  making  laws  perspicuous  are 
used  with  the  utmost  freedom:  references  to  other  acts  or  sections 
by  a simple  parenthetical  citation  using  the  current  abbreviations; 
use  of  numbers  and  letters  for  enumeration  and  classification;  in  the 
case  of  figures,  tabular  statements,  and  explanatory  headings  for 
different  divisions. 
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An  illustration  of  a statute  to  which  this  plan  of  detached  state- 
ment might  apparently  have  been  applied  with  advantage,  is  as 
follows : 

“ Sec.  1.  That  if  any  person  or  persons  shall  deal,  play  at,  or 
make  any  bet  or  wager  of  any  kind,  for  money  or  anything  rep- 
resenting money,  or  other  thing  of  value,  at  any  of  the  game  or 
games  called,  designed  or  known  as  three  card  monte,  strap  or 
belt  game,  thimblerig  ....  or  any  brace  game  or  games  of  any 
character  or  description  whatsoever,  or  any  of  the  said  games 
called  by  different  names,  or  any  game  or  games  similar  to  those 
enumerated  in  this  section,  or  called  by  different  names,  or  any 
person  or  persons  who  play  at,  or  conducts  any  game  of  cards, 
where  marked  cards  are  used,  or  who  uses  any  box  or  device  for 
any  game  of  chance  of  any  character  or  description  with  intent  to 
deceive  any  person  playing  at  such  game  or  games,  or  any  person 
who,  in  collusion  with  any  other  person,  plays  at,  or  induces 
another  to  play  at,  any  game  or  games  of  chance,  with  intent  to 
deceive  or  mislead  any  other  person ; or  any  person  who  conducts 
or  deals  at  any  game  or  games  of  chance  where  the  percentage  is 
greater  in  favor  of  the  dealer  than  it  appears  to  be  on  its  face ; or 
who  conducts  or  deals  at  any  cheating  or  fraudulent  game  of 
chance  of  any  kind  or  description  whatsoever ; or  who  plays  at  or 
conducts  any  game  of  chance  of  any  character  where  the  dealer  or 
person  conducting  such  game  has  any  secret  or  hidden  or  unfair 
means  of  playing  or  dealing,  whereby  the  party  who  plays  is 
deceived  by  such  secret  or  hidden  or  unfair  means,  or  shall  induce 
or  solicit  or  attempt  to  induce  or  solicit,  any  person  or  persons 
whatever  to  make  any  bet  or  wager,  or  play  at  any  such  game  or 
games,  he  is  guilty  of  a felony.” 

4.  Conciseness  and  Kedundancy. 

(Ilbert,  p.  247.  ) The  language  of  a bill  should  be  precise,  but 
not  too  technical.  An  act  of  Parliament  has  to  be  interpreted 
in  cases  of  difficulty,  by  legal  experts,  but  it  must  be  passed  by 


Thus  the  Prussian  Income  Tax  act  begins: 

I.  Taxability. 

1.  Subjective  taxability. 

Sec.  1.  Liable  to  income  tax  are 
1.  Prussian  subjects,  excepting  those 

a.  Who,  without  being  domiciled  in  Prussia  (Sec.  1,  par.  2 of  the 
Imperial  Law  for  removal  of  double  taxation,  May  18,  1870,  Statutes, 
p.  119)  live  or  sojourn  in  another  state  or  in  a German  colony. 
(Note  of  Committee.) 
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laymen,  be  administered  by  laymen,  and  operate  on  laymen. 
Therefore  it  should  be  expressed  in  language  intelligible  by  the 
lay  folk. 

( Ilbert,  p.  247. ) More  words  should  not  be  used  than  are  neces- 
sary to  make  the  meaning  clear.  Every  superfluous  word  may 
raise  a debate  in  Parliament  and  a discussion  in  court. 

Unnecessary  Repetition  of  Synonyms. — (Willard,  Sec.  324.)  — 
There  is  a fashion  of  introducing  nouns,  verbs,  adjectives,  and 
even  conjunctions  by  pairs  in  statutory  expression.  The  practice 
of  using  these  combinations  originally  arose  in  part  from  a wish 
to  be  more  elegant,  and  in  part  from  imitation  of  the  practice  in 
drawing  legal  instruments  where  it  was  an  object  to  the  drafts- 
man to  multiply  words.  Where  they  now  occur,  they  are  used  in 
general  without  deliberate  choice.  Their  employment  does  not 
indicate  that  the  person  using  them  wishes  to  discriminate  be- 
tween the  compound  and  the  simple  expression,  but  indicates  that 
he  is  obeying  precedent  or  instinctively  adopting  forms  which 
have  become  traditional.  One  word  may  be  made  to  do  duty  for 
two  or  three  in  the  case  of  many  of  these  expressions. 

Unnecessary  Use  of  Formal  Words. — (Willard,  Sec.  350.) — An 
unnecessary  use  is  made  of  the  words  “ said 99  and  “ aforesaid/’ 
They  are  rarely  essential  to  exactness  of  expression.  In  many  of 
the  cases  where  “ said 99  is  used  the  definite  article  will  answer  the 
purpose  equally  well.  In  other  cases,  its  place  may  be  supplied 
by  another  word,  or  it  may  be  omitted  altogether.  Overuse  of 
these  terms  reduces  statutory  expression  to  the  level  of  the  com- 
mon place  products  of  legal  drudgery. 

Pretentious  or  Extravagant  Expression. — (Willard,  Sec.  352.) 

• — -The  legislator  is  tempted  to  make  an  extravagant  use  of  broad- 
sounding words,  multiplying  the  word  “ any  ” and  adding  “ what- 
soever ” and  “ wheresoever 99  where  a simpler  expression  would 
answer  the  purpose.  The  multiplication  of  these  words  serves  in 
many  cases  only  to  give  to  the  statute  a pretentiousness  of  ex- 
pression without  increasing  the  breadth  of  its  application.  There 
ne^d  be  no  forced  avoidance  of  the  use  of  the  word  “ any  ” where 
it  is  the  natural  expression,  or  of  the  other  words  where  their 
use  is  needed  to  show  a sweeping  intent  in  a statute  liable  to 
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receive  strict  construction.  But  it  is  a good  plan  after  a statute 
is  put  in  its  first  form  to  look  it  over  and  prune  out  the  extrava- 
gances when  they  are  perceived  to  be  clearly  such. 

(Ilbert,  p.  24.)  Different  words  should  not  be  used  to  express 
the  same  thing.) 

(Ilbert,  p.  248.)  The  same  words  should  not  be  used  with 
different  meanings. 

(Ilbert,  p.  248.)  The  use  of  “such”  as  a demonstrative 
equivalent  to  “ the  ” or  “ that,”  is  a departure  from  the  English 
of  ordinary  life  which  seems  unnecessary,  and  often  causes  con- 
fusion where  the  expression  “ such  ....  as  ” has  to  be  used  in 
the  same  context. 

(Ilbert,  p .248.)  This  is  also  true  of  the  use  of  the  expression 
“ the  same  ” when  referring  to  an  antecedent  or  to  antecedents. 
This  form  of  expression  would  be  considered  clumsy  or  archaic  in 
ordinary  English,  and,  as  used  in  acts  of  Parliament,  not  infre- 
quently slurs  over  a looseness  of  reference. 

(Ilbert,  p.  248.)  The  future  conditional  (“if  he  shall”) 
should  be  avoided.  The  future  “ shall  ” is  apt  to  be  confused  with 
the  imperative. 

(Ilbert,  p.  248.)  An  act  of  Parliament  should  be  treated  as 
always  speaking.  The  idea  on  which  this  rule  is  based  is,  accord- 
ing to  Lord  Bowen,  that  a code  on  some  particular  subject  is 
being  constructed,  and  so,  when  the  present  tense  is  used,  it  is 
used,  not  in  relation  to  time,  but  as  the  present  tense  of  logic. 

Future  Tense  Forms. — (Willard,  Sec.  354.) — The  tendency  of 
revisors  and  code  writers  who  have  made  statutory  expression  a 
study  has  been  to  give  up  the  use  of  the  future  tense  and  the  future 
perfect  tense  in  many  instances  where  they  were  used  by  the  old 
statute- writers.  A more  natural  form  of  expression  is  adopted. 
Statutory  propositions  are  stated  more  nearly  in  the  language 
in  which  they  would  be  stated  by  one  who  might  undertake  to  ex- 
pound their  force  in  current  speech.  There  appears  to  be  no 
sacrifice  of  definiteness  or  of  legal  sufficiency  in  adopting  the  more 
natural  expression.  It  is  somewhat  curious  to  note  that,  at  the 
present  day,  when  the  attempt  is  made  to  pursue  consistently  the 
old  form,  there  are  occasional  lapses  to  the  less  artificial  usage. 
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Only  experts  appear  to  be  able  to  compose  a long  statute  accord- 
ing to  the  old  usage  without  once  inserting  a future  or  future 
perfect  tense  in  the  wrong  place,  or  omitting  it  where  it  should  be 
inserted. 

(Ilbert,  p.  247.)  Enumeration  of  particulars  should  be 
avoided.  It  is  almost  impossible  to  make  the  enumeration  ex- 
haustive, and  accidental  omission  may  be  construed  as  implying 
deliberate  exclusion,  in  accordance  with  the  maxim  “ expressio 
unius  est  exclusio  alterius .” 

Possible  Ambiguity  of  a General  Term  After  Specific  Terms. — 
(Willard,  Secs.  312,  313,  314.) — An  enumeration  of  special  cases 
is  liable  to  be  construed  as  narrowing  the  application  of  a follow- 
ing sweeping  term.  Passages  are  not  infrequently  met  with  in 
statutes  where  several  special  terms  are  followed  by  a general  one. 
It  is  rarely  the  purpose,  in  inserting  the  special  enumeration,  to 
narrow  the  application  of  the  general  term.  The  special  cases 
are  inserted  because  they  present  themselves  to  the  mind  of  the 
legislator  preparing  the  bill  and  by  the  specific  mention  the 
application  of  the  statute  to  them  is  thought  to  be  more  sure.  It 
is  sometimes  the  better  plan  to  omit  the  specification  of  cases 
entirely.  In  other  instances  any  undue  inference  may  be  con- 
trolled by  a statement  at  the  end  of  the  section  to  the  effect  that 
all  cases  included  in  the  general  term  are  embraced  within  its 
meaning  whether  “ of  the  same  sort ” as  the  cases  specified  or  not. 

Lord  Tenter  den  rendered  in  1827  a decision  which  has  en- 
couraged attorneys  many  times  since  then  to  urge  a doubt  where 
the  legislator  would  not  naturally  imagine  there  was  room  for  one. 
He  was  construing  (as  Chief  Justice  of  the  King’s  Bench)  a 
statute  which  said  that  “no  tradesman,  artificer,  workman, 
laborer,  or  other  person  or  persons,  shall  do  or  exercise  any 
worldly  labor,  business  or  work  of  their  ordinary  callings  upon  the 
Lord’s  day.”  He  decided  that  the  words  “ other  person  or  per- 
sons ” cannot  have  been  used  in  a sense  large  enough  to  include 
the  owner  and  driver  of  a stage  coach,  because  “where  general 
words  follow  particular  ones,  the  rule  is  to  construe  them  as 
applicable  to  persons  of  the  same  sort.”  (Sandman  vs.  Breach, 
7 Barnwall  and  Creswell  96,  99  (1827).  Decisions  scarcely 
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less  surprising  have  been  rendered  by  American  state  courts. 
(See*  for  example*  St.  Louis  vs.  Laughlin,  49  Mo.  559*  1872; 
State  vs.  McGarry*  21  Wis.  496*  1867.) 

The  rule  on  this  subject  has  been  stated  by  a federal  court,  in 
construing  a United  States  statute*  as  follows : “ It  is  a well-settled 
rule  of  construction  that  ‘ where  general  words  follow  an  enumera- 
tion of  particular  cases*  such  general  words  are  held  to  apply  only 
to  cases  of  the  same  kind*  as  those  which  are  expressly  men- 
tioned/ ” (United  States  vs.  Irwin*  5 McLean  (U.  S.  Circuit 
Court)  178,  184  (1851).  The  rule  as  here  stated  was  referred 
to,  but  apparently  not  disturbed*  in  United  States  vs.  Mattock* 
2 Sawyer  (U.  S.  Circuit  Court),  148*  149  (1872).) 

Brevity  in  Statutory  Expression. — (Willard,  Sec.  323.)  — 
Brevity  is  desirable  in  statutes  where  brevity  can  be  secured  with- 
out the  sacrifice  of  what  is  more  important;  namely*  full  and 
adequate  treatment  of  the  subject  matter.  Complaints  of  undue 
multiplication  of  clauses  and  sections  are  often  made  against 
statutes.  Those  who  make  them  do  not  always  bear  in  mind  the 
multiplicity  of  unsolved  questions  which  attach  to  every  statute 
where  the  attempt  is  made  to  treat  a complicated  subject  matter 
by  a few  general  statements.  If  length  results  from  the  attempt 
to  solve  in  advance  questions  likely  to  arise  in  the  interpretation 
of  a statute*  or  to  define  official  duty  in  contingencies  where  the 
official  would  otherwise  be  without  direction,  it  is  not  objection- 
able. But  unnecessary  repetitions  or  multiplication  of  words, 
in  the  statement  of  what  must  be  stated*  are  to  be  avoided.  It  is 
the  pruning  out  of  these  repetitions  and  the  condensing  of  the 
expression  in  this  respect  that  the  effort  to  secure  brevity  is  most 
free  from  objection. 

Commencing  Sections  with  “That.” — (Willard*  Sec.  359.)  — 
In  the  early  history  of  national  legislation  Congress  followed  the 
practice  of  inserting  enacting  words  in  each  section.  This,  prac- 
tice was  discontinued  in  1871.  But  it  is  still  customary  to  intro- 
duce each  section  of  an  act  with  the  conjunction  “ that.”  Some- 
times in  the  subsequent  framework  of  the  section  there  is  an  ad- 
herence to  the  theory  which  calls  for  the  use  of  the  connective.  To 
whatever  length  the  section  is  drawn  out — and  the  sections  are 
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often  very  long — it  is  made  all  one  sentence  without  a period. 
More  often  when  the  section  is  long  a period  is  inserted  somewhere 
in  the  course  of  it,  and  what  is  thereafter  enacted  in  the  section  is 
not  connected  with  the  enacting  words.  When  the  revision  of  the 
statutes  of  the  United  States  was  made  (1873-1874)  the  revisors 
followed  the  same  course  pursued  by  revisors  in  the  various  states. 
In  preparing  the  acts  of  Congress  for  insertion  in  the  revision  the 
introductory  connectives  were  in  all  cases  erased,  even  in  the  first 
section  immediately  after  the  enacting  clause.  Congress  enacted 
this  revision  and  appears  thus,  in  a conspicuous  instance,  to  have 
indicated  that  the  old  form  of  expression  is  not  necessary. 

Overuse  of  Provisos. — '(Willard,  Sec.  360.) — Statutes  are 
often  disfigured  by  the  multiplication  of  provisos  at  the  end  of 
sections.  They  are  engrafted  frequently  in  debate  as  a convenient 
and  easy  form  of  amendment.  In  the  original  preparation  of  a 
statute  it  is  rarely  necessary  to  resort  to  this  form  of  expression. 
And  in  amendment  the  words  “ provided  that”  are  often  un- 
necessarily used  or  might  be  replaced  by  “ but.”  The  conspicuous 
words  of  exception  are  rarely  necessary  when  the  controlling  state- 
ment is  to  be  placed  side  by  side  with  the  statement  which  is  to  be 
controlled.  If  the  section  to  which  it  is  proposed  to  add  a qualify- 
ing statement  or  proviso  is  already  too  long,  the  matter  of  the 
proviso  may  usually  be  embodied  in  a separate  section  or  sections 
(to  follow  the  section  which  will  govern)  without  any  sacrifice 
of  definiteness  in  its  application. 

Insertion  of  Proviso  in  the  Body  of  Sections. — (Willard,  Sec. 
363.) — The  insertion  of  provisos  in  the  body  of  sections  may 
create  confusion  unless  care  is  taken  to  show  clearly  where  the 
proviso  ends,  and  where  the  main  statements  of  the  section 
recommence.  When  the  word  “ provided  ” appears  in  a section 
the  first  inference  is  that  all  the  following  matter  is  dependent 
upon  it,  or  is  included  within  the  exception.  It  often  is  unneces- 
sary to  use  the  word  where  a clause  is  interpolated.  Here,  as  in 
other  cases,  the  conjunction  “but”  will  usually  answer  the 
purpose  equally  well  and  will  not  confuse  the  construction. 


5.  Definitions. 


The  proper  use  of  definitions  both  aids  economy  of  expression 
and  tends  to  reduce  confusion  and  inconsistency  of  terminology. 
Terms  which  are  of  common  occurrence  in  every  kind  of  legisla- 
tion may  be  defined  in  general  interpretation  or  statutory  con- 
struction acts  which  are  found  in  England  and  in  many  American 
states.  Their  value  is  impaired  by  the  fact  that  such  general 
definitions  are  apt  to  be  forgotten  or  ignored  in  drawing  some 
particular  act. 

Definitions  are  more  important  when  made  for  some  particular 
act.  They  are  then  controlling  unless  the  context  very  clearly 
requires  a different  interpretation. 

They  may  be  placed  together  at  the  beginning  or  at  the  end  of 
the  act.  If  the  latter,  it  may  aid  the  bill  in  its  course  through  the 
legislature  by  at  once  forestalling  objections,  if  at  the  first  men- 
tion of  the  term  the  definition  is  referred  to,  or  the  definition  may 
be  given  when  the  term  first  occurs,  by  fully  describing  the  cate- 
gory and  adding : “ Hereinafter  referred  to  as,  etc.,”  or  an 

equivalent  expression.  (See,  e.  g .,  National  Insurance  Act,  1911, 
Sec.  1.) 

Explanatory  Section. — (Willard,  Secs.  335,  336.) — Apart  from 
the  repetitions  already  mentioned  other  repetitions  of  series  of 
words  occur  frequently  in  statutes.  They  are  so  various  that  they 
cannot  be  reduced  to  classes.  The  occasion  for  the  repetition 
arises  from  the  need  of  applying  a law  to  a variety  of  cases  or  a 
variety  of  situations  calling  for  similar  treatment,  but  which  can- 
not be  embraced  in  any  one  single  term.  In  almost  all  acts  where 
a recurring  series  of  words  is  introduced  the  repetition  may  be 
saved  by  a specification  or  definition  embodied  in  an  explanatory 
section  at  the  beginning  or  end  of  the  act,  stating  that  for  the 
purposes  of  the  act  some  one  word  or  phrase  shall  embrace  the 
whole  series.  It  is  not  indispensable  that  the  word  chosen  to  stand 
for  the  series  should  by  any  natural  interpretation  of  its  meaning 
be  understood  to  cover  all  the  matters  which  it  is  artificially  made 
to  cover.  The  legislature  has  power  to  select  one  word  or  phrase 
as  a symbol  and  make  it  do  duty  for  several,  just  as  it  has  power 
to  say  that  the  masculine  pronoun  shall  include  the  feminine. 
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In  a statute  where  it  was  desirable  to  apply  the  provisions  of  an 
act  to  lines  of  business  which  could  not  all  be  embraced  in  one 
general  term,  the  word  “ manufacturer  ” was  made  to  stand  for 
all,  by  a section  worded  as  follows : “ The  term  manufacturer  as 
applied  to  Sec.  1 and  in  Sec.  2 of  this  act,  shall  be  held  to  mean 
any  person  who,  as  owner,  manager,  lessee,  assignee,  receiver, 
contractor,  or  who,  as  agent  of  any  incorporated  company,  makes 
or  causes  to  be  made,  any  kinds  of  goods  or  merchandise,  or  who 
owns,  controls  or  operates  any  street  railway,  or  laundrying  estab- 
lishment, or  is  engaged  in  the  construction  of  buildings,  bridges 
or  structures  or  in  loading  or  unloading  vessels  or  cars,  or  moving 
heavy  materials,  or  operating  dangerous  machinery  or  in  the 
manufacture  or  use  of  explosives.”  (Ohio,  Act  of  1888,  p.  100, 
Sec.  2.) 

In  a statute  relating  to  railroads  many  repetitions  of  the  same 
series  of  words  were  saved  by  the  following  definitions : “ The 
word  ‘ owner  • in  these  sections  shall  be  held  and  considered  as 
including  any  lessee,  receiver,  corporation,  company  or  persons 
owning,  operating  or  managing  any  railroad.” 

6.  Preamble. 

Preambles,  reciting  the  reasons  for  the  enactment  of  the  law, 
generally  in  a perfunctory  or  exaggerated  manner,  were  a regular 
part  of  the  older  English  statutes,  but  are  at  present  in  England 
more  frequently  omitted  than  otherwise;  of  important  modern 
English  statutes  the  Bills  of  Exchange  Act  of  1882,  the  Settled 
Land  Act  of  1882,  the  Irish  Land  Act  of  1881,  the  Old  Age  Pen- 
sion Act  of  1908,  the  National  Insurance  Act  of  1911,  the  Home 
Rule  Bill  of  1912 — are  all  without  preambles.  A very  brief  one 
is  found  in  the  Married  Women’s  Act  of  1882. 

The  Parliament  Act  of  1912  is  introduced  by  an  explicit, 
though  brief,  preamble  stating  the  conditions  causing  the  act,  and 
the  ulterior  purposes  of  the  legislator  with  regard  to  the  subject 
matter  of  the  act.  Such  a specific  function  of  the  preamble  is  very 
exceptional  in  earlier  legislation. 

In  American  legislation  the  preamble  has  been  less  frequent  and 
rather  inconspicuous.  Something  equivalent  to  a preamble  is, 
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however,  found  in  Sec.  1 of  the  Workmen’s  Compensation  Act  of 
the  State  of  Washington  which  recites  at  great  length  the  un- 
satisfactory state  of  the  existing  law  of  employer’s  liability  and 
the  justification  for  the  exercise  of  the  police  power  by  way  of 
establishing  an  absolutely  new  system  of  relief.  The  apparent- 
purpose  of  the  statement  is  to  impress  the  courts  with  the  con- 
sideration of  public  welfare  which  actuated  the  legislature.  It  is 
an  amplification  of  the  same  idea  which  places  a statement  of  one 
of  the  recognized  purposes  of  the  police  power  in  the  title  of  the 
act,  in  order  to  convince  the  courts  that  no  mere  arbitrary  impair- 
ment of  liberty  is  intended.  It  would  seem  more  dignified  to  let 
the  act  speak  for  itself ; and  it  may  be  doubted  whether  anything 
is  gained  by  the  new  practice.  It  is,  however,  much  in  favor  at 
the  present  time.  (See  also  on  this  subject  Willard,  Secs.  22-30.) 


III.  REFERENTIAL  LEGISLATION. 

1.  The  Objectionable  Type. 

The  abuses  of  referential  legislation  have  been  much  criticized 
in  England  (Ilbert,  pp.  254-266;  Thring,  pp.  48-58)  and  the 
Constitutions  of  New  York  (III,  17)  and  New  Jersey  (IV,  7,  2) 
provide : “ No  act  shall  be  passed  which  shall  provide  that  any 
existing  law  or  any  part  thereof  shall  be  made  or  deemed  a part 
of  said  act  or  which  shall  enact  that  any  existing  law  or  part 
thereof  shall  be  applicable,  except  by  inserting  it  in  such  act.” 

A subsequent  section  of  the  Constitution  of  New  York  however 
provides  (III,  23)  that  the  section  quoted  “ shall  not  apply  to  any 
bill  or  the  amendments  to  any  bill  which  shall  be  reported  to  the 
legislature  by  commissioners  who  have  been  appointed  pursuant 
to  law  to  revise  the  statutes.” 

Literally  interpreted,  the  provision  would  lead  to  absurd  con- 
clusions, for  it  would  forbid  an  act  creating  a new  office  to  refer 
expressly  to  the  Public  Officers  Law,  which  even  without  express 
reference  would  be  applicable  to  the  new  office.  As  a matter  of 
fact,  the  Court  of  Appeals  has  held  in  every  case  in  which  an  act 
was  questioned  on  the  ground  that  it  violated  the  provision  quoted, 
that  the  provision  was  inapplicable,  and  it  thus  remains  uncertain 
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to  what  kind  of  legislation,  in  the  opinion  of  the  Court  of  Appeals, 
the  provision  would  apply. 

In  New  Jersey,  however,  a law  was  declared  invalid  as  violating 
the  clause  which  provided  that  members  of  a fire  or  hose  com- 
pany should  be  entitled  to  the  same  advantages  with  respect  to 
taxes  and  jury  duty  as  members  of  the  National  Guard.  ( Christee 
vs.  Bayonne,  48  N.  J.  L.  407 ; cited  Willard,  Sec.  82.) 

The  act  of  New  Jersey  thus  declared  unconstitutional  reveals 
a special  type  of  referential  legislation,  which  is  very  much  less 
common  in  this  country  than  in  England,  in  which  matters  inci- 
dental to  one  subject  are  regulated  by  referring  to  the  regulation 
of  the  same  matters  in  connection  with  some  other  subject,  saying, 
for  example,  that  a factory  inspector  shall  have  the  powers  of 
entry,  etc.,  given  to  health  inspectors,  which  is  a very  different 
thing  from  regulating  powers  of  entry  in  general,  and  then  re- 
ferring to  such  general  regulation  in  a law  relating  to  factory 
inspectors,  in  a law  relating  to  food  inspectors,  etc. 

Illustrations  of  this  special  and  more  or  less  objectionable  type 
of  referential  legislation  are : where  a law  concerning  local  im- 
provements for  cities  is  incorporated  by  reference  into  a law 
relating  to  park  districts  (Illinois  Act,  June  24,  1895,  Sec.  11) ; 
or  where  an  act  of  Louisiana  provided  that  all  municipalities 
shall  each  within  its  limits  possess  all  powers  then  possessed  and 
exercised  by  the  City  of  New  Orleans.  (2  Robe  248.)  It  may  be 
doubted  whether  an  act  making  a general  election  law  applicable 
to  primary  elections  belongs  to  this  class,  and  the  line  between 
that  which  is  proper  and  that  which  ought  to  be  avoided  is  not 
always  easily  drawn. 

Rerefences  of  this  character  may  easily  render  a statute  un- 
intelligible or  require  considerable  study  and  trouble  to  make  it 
understood.  These  inconveniences  are  increased,  if  it  is  provided 
that  the  statutes  referred  to  shall  apply  “ so  far  as  applicable.” 

It  has  been  held  in  Kentucky  under  a statute  making  the  pro- 
visions enacted  for  one  city  the  rule  for  another  city  “ so  far  as 
applicable  ” that  these  words  must  mean  “ so  far  as  suitable  ” 
and  that  this  indefiniteness  invalidated  the  provision.  (Doyle  vs. 
Yellevue,  1 Ky.  L.  Rep.  168  (1880).) 
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In  view  of  this  decision  it  may  be  safer  to  avoid  the  words  “ so 
far  as  applicable  ” or  “ so  far  as  practicable,”  bnt  the  former 
phrase  is  less  objectionable,  and  it  is  so  common  that  it  is  not  apt 
to  be  challenged. 

2.  The  Legitimate  Use  of  Referential  Legislation. 

The  enactment  of  general  statutes  dealing  exclusively  with 
subsidiary  matters  of  administration,  enforcement,  operation,  or 
interpretation,  so  far  from  being  affected  by  the  common  objec- 
tions to  referential  legislation,  should  be  an  essential  part  of  any 
comprehensive  scheme  for  improving  language  and  form  of  leg- 
islation. No  other  method  would  be  equally  helpful  in  effecting 
economies  in  the  work  of  legislation  or  in  avoiding  duplication 
and  inconsistency. 

Matters  capable  of  being  thus  dealt  with  include : official  bonds, 
notices;  certificates;  licenses  and  their  revocation;  powers  of  in- 
spection and  examination;  matters  relating  to  office  (holding 
over,  vacancies,  disability,  suspension  as  incident  to  removal), 
procedure  in  making  regulations ; exercise  of  the  power  of  eminent 
domain,  etc. 

The  elimination  of  the  usual  subsidiary  provisions  from  ordi- 
nary statutes  and  their  distinct  and  separate  enactment  is  of 
particular  importance  because  in  this  way  only  are  they  likely  to 
receive  due  consideration.  Forming  part  of  another  subject 
matter  upon  which  legislative  interest  is  apt  to  be  centered,  they 
are  often  regarded  as  mere  technicalities,  and  they  consequently 
escape  proper  scrutiny.  This  is  all  the  more  likely  to  happen 
because  these  provisions  are  usually  relegated  to  the  end  of  a 
bill,  when  the  attention  of  members  is  exhausted,  and  there  is  an 
impatient  desire  to  get  through  with  the  discussion. 

An  act  incorporating  another  statute  by  express  reference 
should  indicate  whether  in  case  of  subsequent  amendment  of  the 
statute  referred  to,  the  amendments  shall  apply,  or  only  the 
statute  as  then  existing.  The  latter  view  is  taken  in  Kendall  vs. 
U.  S.,  12  Pet.  524,  625,  and  Charleston  vs.  Johnson,  170  111.  336. 
Therefore  if  it  is  desirable — as  presumptively  it  is — that  subse- 
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quent  amendments  be  incorporated,  express  provision  should  be 
made  for  the  purpose. 

If  a statute  applies  by  tacit  reference,  its  subsequent  amend- 
ments will  likewise  control. 

It  may  happen  that  in  drawing  a statute  subsidiary  adminis- 
trative provisions  are  inserted,  notwithstanding  the  existence  of 
general  acts  covering  the  same  subject.  If  there  is  an  express 
purpose  to  override  the  general  provision,  the  legislative  intent 
should  of  course  prevail;  often,  however,  it  is  a case  of  mere  in- 
attention, or  ignorance  of  the  fact  that  the  matter  is  already 
provided  for.  If  so,  there  results  a needless  and  inadvertent 
diversity  of  laws,  where  uniformity  would  be  more  in  accord  with 
general  legislative  or  even  constitutional  principles. 

To  remedy  this  situation,  it  might  be  advisable  to  establish  a 
general  rule  of  construction  (if  possible,  by  constitutional  pro- 
vision) that  if  an  act  to  which  general  statutory  rules  of  an  ad- 
ministrative or  otherwise  subsidiary  character  would  in  the  ab- 
sence of  express  provision  be  applicable,  contains  special  provi- 
sions which  are  susceptible  of  a construction  at  variance  with 
those  general  rules,  the  special  provisions  shall  in  the  absence  of  a 
clear  intent  to  the  contrary  be  construed  as  subordinate  to  the 
general  rule,  or  as  directory  and  not  as  mandatory,  so  that  the 
general  rule  may  prevail.  This  would  make  it  possible  to  con- 
strue a power  of  removal  in  a particular  statute  as  subject  to  the 
provisions  of  a general  civil  service  law. 


APPENDIX  B. 

Topic  XI. 

SUBMISSION  PROVISIONS  FOR  ADOPTIVE  ACTS. 

1.  Introduction. 

2.  Arrangement. 

3.  Action  by  local  authorities  or  voters;  petition. 

4.  Time  of  submission ; regular  or  special  election. 

5.  Conduct  of  election. 

6.  Necessary  affirmative  vote;  majority,  how  determined. 
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7.  Time  limit  for  submission;  resubmission  in  case  of  rejection; 

resubmission  after  adoption  for  discontinuance. 

8.  Time  when  effective;  proclamation  of  adoption. 

9.  Amendment  and  repeal. 

10.  Illustrative  Act. 

1.  Introduction. 

The  legislative  bodies  of  the  various  states  have  enacted  many 
statutes  whose  provisions  are  not  imperative,  but  become  effective 
only  when  approved  by  the  vote  of  the  electors  of  the  particular 
district  or  territory  to  which  the  act  is  to  apply.  Such  statutes, 
as  a general  rule,  are  of  local  application ; examples  are  acts  pro- 
hibiting the  sale  of  intoxicating  liquor,  increasing  local  indebted- 
ness, dividing  a county  or  organizing  a new  one,  providing  a form 
of  municipal  government,  etc.  “ It  is  now  settled  that  laws,  at 
least  of  local  application,  may  be  imperative  or  permissive  ; they 
may  authorize  the  people  of  cities,  villages,  townships,  counties, 
groups  of  counties,  or  other  limited  districts,  not  otherwise  de- 
fined than  for  the  purpose  of  such  acts,  to  determine  for  them- 
selves local  questions  of  police,  taxation,  or  any  other  matter 
affecting  their  welfare ; and  the  law  may  be  conditioned  to  carry 
into  effect  their  determination  or  option.”  '(Sutherland  on 
Statutory  Construction,  2d  Ed.,  Sec.  102.) 

The  purpose  of  this  section  is,  by  citing  and  discussing  the 
provisions  of  adoptive  acts  which  relate  to  the  procedure  by  which 
the  acts  are  submitted  to  popular  vote,  to  furnish  suggestions 
and  to  point  out  the  difficulties  to  be  met  in  drafting  such  pro- 
visions. 

A distinction  should  perhaps  be  noted  between  permissive  or 
adoptive  acts  of  the  character  mentioned  and  constitutional 
amendments  elaborated  by  legislation  providing  a method  for  the 
referendum  of  all  laws  (with  certain  exceptions)  approved  by  the 
legislature.  In  the  latter  case  the  legislature  is  deprived  of  ex- 
clusive legislative  powers,  power  being  given  to  the  electors  to 
defeat  a legislative  act;  in  the  former  the  legislature  expressly 
makes  the  application  of  the  provisions  of  an  act  contingent  upon 
the  approval  of  the  electors.  The  procedure  prescribed  in  an 
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adoptive  act  by  which  the  opinion  of  the  electors  is  to  be  deter- 
mined would  not,  therefore,  conflict  with  the  procedure  prescribed 
in  a constitutional  amendment  or  supplemental  legislation  pro- 
viding for  the  referendum. 

2.  Arrangement. 

As  a general  rule,  it  may  be  said  that  the  procedure  relating 
to  the  taking  of  the  vote,  etc.,  should  be  uniform  in  the  case  of  all 
adoptive  acts  in  a particular  state.  This  will  tend  to  prevent  con- 
fusion and  avoid  the  necessity  of  repeated  construction  by  the 
courts.  There  are  two  alternative  methods  by  which  such  pro- 
cedure may  be  established : 

(a)  It  may  be  embodied  in  each  act.  This  is  the  usual  method. 
Its  tendency  is  to  establish  a different  procedure  for  each  act  when 
logically  the  same  procedure  should  apply  to  all.  Further,  it  adds 
what  seems  unnecessary  length  to  each  act. 

(b)  A separate  act  may  prescribe  the  procedure  which  will 
apply  to  all  adoptive  acts  of  that  state.  By  this  method  subse- 
quent legislation  will  be  simplified  and  a uniform  procedure 
established.  It  would  be  sufficient  to  insert  in  a subsequent 
adoptive  act  merely  a clause  such  as  “ The  provisions  of  this  act 
shall  not  take  effect  until  adopted  by  the  electors,”  oi  words  to 
that  effect. 

In  drafting  a general  act  of  this  character,  however,  it  will  be 
necessary  to  provide  complete  details  if  it  is  desired  to  make  it 
self-executing.  In  Oklahoma,  for  example,  it  was  held  that  the 
constitutional  amendment  providing  for  the  initiative  and  refer- 
endum was  not  self -executing  and  did  not  become  effective  until 
complete  details  were  enacted  by  the  legislature.  (Ex  parte 
Wagner,  21  Okl.  33.)  An  example  of  what  is  believed  to  be  a self- 
executing act  for  municipalities  is  given  at  the  end  of  this  section. 

3.  Action  by  Local  Authorities  or  Voters;  Petition. 

Action  by  the  local  authorities  or  voters  as  a prerequisite  to 
submission  may  or  may  not  be  desired.  A particular  act  may  be 
of  sufficient  immediate  importance  to  be  submitted  to  a vote  of 
the  electors  without  petition  or  other  preliminary  action.  Or,  on 
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the  other  hand,  it  may  be  provided  that  the  local  legislative  body — 
city  councils,  for  example — may  submit  the  act  to  the  electors. 
The  usual  method,  however,  is  to  require  a petition  to  be  filed 
requesting  the  submission  of  the  act;  and,  in  order  to  avoid  an 
election  when  there  is  not  sufficient  public  interest  to  justify  it, 
the  names  of  a certain  percentage  of  the  voters  are  required  to  be 
signed  to  the  petition. 

The  petition,  in  general,  is  addressed  to  the  officer  whose  duty 
it  is  under  the  general  election  laws  to  cause  ballots  to  be  prepared 
and  to  give  notice,  etc.,  in  the  case  of  a regular  election,  or  whose 
duty  it  is  to  order  special  elections.  It  is  usual  to  require  in  the 
petition,  if  an  act  or  ordinance  is  to  be  submitted  to  popular  vote, 
a full  and  correct  copy  thereof;  if  otherwise,  the  exact  question 
or  proposition  to  be  submitted,  as  set  forth  in  the  act.  If  a special 
election  is  requested,  the  date  on  which  it  is  to  be  held  may  be 
required  in  the  petition;  in  many  acts  a time  limit  is  prescribed 
within  which  a special  election  must  be  held,  and  the  exact  date  is 
left  to  the  discretion  of  the  officer  whose  duty  it  is  to  call  such  an 
election. 

In  a number  of  referendum  acts  and  in  some  important  adoptive 
acts  a form  of  petition  is  given,  with  the  following  or  a similar 
clause : “ The  forms  herein  given  are  not  mandatory,  and  if 

substantially  followed  in  any  petition  it  shall  be  sufficient,  dis- 
regarding clerical  and  merely  technical  errors.”  (E.  g.,  Election 
Laws  of  Montana,  p.  48,  Act  March  2,  1907,  Sec.  108.) 

The  number  of  signatures  required  to  a petition  varies  in  differ- 
ent states  from  three  to  forty-five  per  centum  of  the  qualified 
electors.  The  majority  of  the  adoptive  acts  require  about  ten 
per  centum,  the  reason  for  the  smaller  number  being  that  the  pur- 
pose is  merely  to  justify  the  election  and  not  to  decide  the  result 
in  advance.  In  some  adoptive  acts  it  is  provided  that  the  petition 
shall  be  signed  by  a certain  percentage  of  the  qualified  electors, 
but  in  no  event  shall  more  than  a specified  number  be  necessary. 

In  view  of  the  ease  with  which  signatures  to  petitions  have  been 
obtained  by  persons  employed  for  that  purpose  in  states  which 
have  referendum  amendments  to  the  constitution,  the  suggestion 
has  been  made  that  the  number  of  signatures  required  be  made 
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smaller  and  that  the  giving  or  receiving  of  money  for  procuring 
signatures  be  prohibited. 

The  words  describing  those  entitled  to  sign  petitions  as  used 
in  the  various  acts  are  “ qualified  electors  ” or  “ qualified  voters/’ 
“ legal  voters/’  registered  voters,”  and  “ registered  legal  voters.” 
While  it  has  been  held  that  the  poll  books  and  registration  lists 
are  the  best  evidence  of  who  are  the  legal  voters  of  a city  (State 
vs.  Pressman,  103  Iowa  449),  other  cases  draw  a distinction  be- 
tween legal  voters  and  registered  voters.  (See  Eoesch  vs.  Henry, 
103  Pac.  439;  People  vs.  Wanek,  89  N.  E.  708.)  “Qualified 
electors  ” is  apparently  the  wording  most  approved  by  usage. 

It  is  customary  to  prescribe  a test  by  which  the  total  number 
of  qualified  electors  is  to  be  determined.  Thus  the  act  may  declare 
that  the  total  number  of  votes  cast  for  governor  at  the  last  preced- 
ing gubernatorial  election  in  the  particular  district,  or  for 
Supreme  Court  Justice,  or  for  mayor,  or  for  the  state  office  which 
received  the  highest  vote,  etc.,  shall  be  deemed  to  be  the  total  num- 
ber of  qualified  electors.  In  some  statutes,  to  avoid  possible  ques- 
tion, the  test  is  made  the  total  number  of  votes  cast  for  “ all 
candidates  for  ” governor. 

It  is  customary  to  require  an  affidavit  by  one  of  the  signers  to 
the  effect  that  he  believes  the  signers  to  be  qualified  electors,  and 
in  some  acts,  that  he  saw  them  sign  the  petition. 

A penalty  for  signing  another’s  name  to  a petition,  for  signing 
more  than  once,  or  for  signing  when  not  a qualified  elector, 
appears  in  most  referendum  statutes. 

It  has  been  decided  that  where  a statute  requires  a petition 
signed  by  a certain  per  centum  of  the  qualified  electors,  it  is 
sufficient  if  two  or  more  petitions  are  presented  which  together 
are  signed  by  the  requisite  number,  though  no  one  petition  alone 
has  sufficient  signers.  (Irish  vs.  State,  25  S.  W.  633 ; Smith  v «*. 
Patton,  103  Ky.  444.)  To  avoid  any  question,  however,  it  is 
advisable,  if  this  is  desired,  to  provide  expressly  that  the  petition 
may  be  circulated  in  counterparts,  each  counterpart,  of  course,  to 
conform  to  the  requirements  of  the  act.  Such  a provision  appears 
in  the  referendum  statutes  and  in  a few  adoptive  acts. 

The  petition  may  be  filed  with  the  officer  to  whom  it  is  ad- 
dressed, or,  to  expedite  matters,  it  may  be  required  to  be  filed  with 
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the  officer  who  has  charge  of  the  poll  books  or  registration  lists, 
in  order  that  he  may  determine  from  the  registration  books  the 
number  of  qualified  electors  who  have  signed,  and  attach  his 
certificate  when  he  forwards  it  to  the  proper  official.  To  supple- 
ment this  procedure,  when  the  act  is  to  be  submitted  to  the  electors 
of  the  entire  state,  the  circulation  of  one  petition  in  more  than 
one  county  is  prohibited.  It  should  be  noted,  however,  that  the 
apparent  policy  of  most  adoptive  acts  is  to  regard  the  signatures 
verified  by  affidavit  as  valid,  no  officer  being  required  to  verify 
them  from  the  poll  books  or  registration  lists. 

It  has  been  decided  that  the  determination  of  the  board  of 
supervisors  as  to  the  sufficiency  of  the  petition  or  of  the  number 
of  signatures  thereto,  and  of  other  preliminary  questions,  is  con  - 
clusive. (Thomas  vs.  Abbot,  105  Mich.  687;  Cain  vs.  Davie 
County  Commissioners,  86  1ST.  C.  8.)  Certain  of  the  referendum 
statutes  contain  a provision  for  an  appeal  within  a limited  time 
from  the  decision  of  the  officer  or  officers  whose  duty  it  is  to 
determine  the  sufficiency  of  the  petition.  ( E . g..  Laws  Oklahoma, 
Ch.  66,  Art.  1,  Sec.  2,  Laws  1910,  as  amended  1911.) 

4.  Time  of  Submission  ; Regular  or  Special  Election. 

As  a general  rule,  a regular  election  is  to  be  preferred  to  a 
special  election,  because  of  the  expense  and  inconvenience  con- 
nected with  a special  election.  In  some  adoptive  acts  it  is  pro- 
vided that  the  act  or  the  particular  question  thereunder  shall  be 
submitted  at  a regular  election  only.  The  plan  employed  most 
frequently  is  to  require  submission  at  a regular  election  and  to 
provide  a method  by  which  a special  election  may  be  had.  The 
various  methods  in  use  are  as  follows : 

(a)  The  governor,  if  the  act  is  to  be  referred  to  the  state  at 
large,  otherwise  the  executive  officer  or  a judge  of  the  particular 
subdivision,  is  given  the  power  to  call  a special  election.  It  has 
been  contended  as  an  objection  to  this  method  that  it  gives  to  one 
man  the  power  to  refuse  to  call  a special  election  when  the  people 
may  desire  one. 

(b)  The  power  to  call  is  vested  in  the  legislature  or  in  the  local 
legislative  body.  It  is  argued  that  the  objection  to  the  first 
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method  has  much  greater  force  in  this  instance,  as  the  responsi- 
bility is  divided.  In  some  acts  this  and  the  first  method  are  com- 
bined, giving  to  either  the  legislative  body  or  the  executive  the 
power  to  call. 

(c)  A special  election  may  be  demanded  in  the  petition  for  the 
submission  of  the  act.  An  objection  which  has  been  made  to  this 
is  that  it  enables  a comparatively  small  proportion  of  the  people  to 
subject  the  state  or  a subdivision  thereof  to  the  expense  of  a 
special  election.  On  the  other  hand,  it  is  argued  that  since  the 
electors  are  demanding  that  they  be  allowed  to  determine  the 
desirability  of  a certain  act,  they  should  also  be  allowed  to  judge 
whether  that  question  should  be  decided  at  once. 

(d)  It  is  provided  that  a special  election  shall  be  called  when 
requested  in  the  petition,  provided  that  the  petition  is  signed  by 
double  the  number  of  electors  required  to  obtain  the  reference 
of  the  act  to  a vote.  It  is  claimed  that  this  method  gives  to  the 
electors  the  power  to  have  a special  election,  and  yet  protects  the 
community  against  unnecessary  elections  by  the  requirement  of 
double  the  number  of  signatures  ordinarily  required. 

The  right  to  call  or  demand  a special  election  is  frequently 
restricted  by  the  proviso  that  if  a regular  election  shall  take  place 
within  a certain  period  after  the  filing  of  the  petition  the  act  shall 
be  submitted  at  the  regular  election. 

In  order  to  give  sufficient  time  for  notice,  preparation  of  ballots, 
etc.,  it  is  customary  to  prescribe  a minimum  period  of  time  which 
must  elapse  after  the  filing  of  the  petition  before  the  act  is  sub- 
mitted to  the  voters.  The  period  of  time  usually  prescribed  in 
local  option  statutes  appears  to  be  thirty  days.  Where  provision 
is  made  for  a special  election,  a maximum  time  limit  for  the  hold- 
ing of  the  election,  such  as  sixty  or  ninety  days,  is  also  generally 
specified. 

5.  Conduct  of  Election. 

Unless  necessary,  it  is  unwise  to  make  elaborate  provisions  in 
an  adoptive  act  for  the  conduct  of  the  election  at  which  the  act  is 
to  be  submitted.  The  election  laws  of  the  particular  state  should 
govern  such  an  election.  In  some  states,  however,  if  a special 
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election  is  to  be  had  under  the  act,  it  may  be  necessary  to  include 
complete  election  provisions  with  respect  to  registration,  canvass- 
ing of  votes,  etc.;  the  extent  to  which  these  provisions  must  be 
elaborated  must  of  course  be  determined  from  the  election  laws 
of  the  state  in  question. 

The  form  in  which  the  proposition  to  be  submitted  will  appear 
On  the  ballot  is  generally  set  forth  in  the  adoptive  act.  If  the 
entire  act  is  to  be  referred,  it  is  customary  to  provide  that  the  title 
shall  be  placed  on  the  ballot ; if  a particular  question  is  to  be  sub- 
mitted, as,  for  example,  the  question  whether  or  not  intoxicating 
liquor  shall  be  sold,  the  exact  wording  of  the  question  is  prescribed 
in  the  act.  In  many  referendum  statutes,  after  the  petition  for 
the  reference  of  a particular  act  has  been  filed,  it  is  made  the  duty 
of  the  attorney-general  to  prepare  a ballot  title,  and  a right  to 
appeal  to  the  court  within  a short  time  is  given  to  any  one  dis- 
satisfied with  the  title  thus  prepared. 

A provision  requiring  notice  of  the  election,  by  publication  or 
otherwise,  or  as  given  in  the  case  of  the  election  of  officers,  is  in 
most  of  the  adoptive  acts.  Inasmuch  as  a failure  to  give  the 
required  notice  may  invalidate  the  election  (Hill  vs.  Howth,  112 
S.  W.  707;  Tex.  in  re  Powers,  70  N.  Y.  Supp.  590;  Haddox  vs. 
Clarke  County,  79  Va.  677),  some  acts  provide  that  the  failure 
to  cause  such  notice  to  be  given  shall  not  affect  the  validity  or 
binding  force  of  a vote  upon  the  proposition.  In  one  act,  after 
certain  duties  relating  to  the  conduct  of  the  election,  the  declara- 
tion of  the  result,  etc.,  are  imposed  upon  the  mayor  and  the  board 
of  trustees,  the  following  section  appears : “ The  failure  of  the 
mayor  or  president  of  the  board  of  trustees,  or  any  of  said  officials, 
to  perform  the  duties  and  acts  imposed  upon  them  by  Secs.  4,  5 
and  6,  shall  not  invalidate  nor  prevent  the  adoption  of  this  act.” 
(Illinois  Stat.  Ann.,  Sec.  1566,  Act  March  9,  1910,  Sec.  7.) 

It  should  be  noted  that  the  election  laws  governing  contests  may 
be  so  worded  that  they  have  no  application  to  local  option  laws, 
as,  for  example,  where  it  is  provided  that  proceedings  may  be 
instituted  by  the  “ defeated  candidate.”  (See  Haas  vs.  City  of 
Neosho,  130  Mo.  App.  293 ; Bradburn  vs.  Wasco  County,  106  Pac. 
1018,  Ore.)  Probably  for  this  reason  a provision  for  the  contest 
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of  the  election  appears  in  certain  adoptive  acts.  (See  Laws  of 
Washington,  1909,  Ch.  81,  p.  153,  Act  March  12,  Sec.  22.) 

6.  Necessary  Affirmative  Vote;  Majority,  How 
Determined. 

In  most  instances  of  adoptive  acts,  the  necessary  affirmative 
vote  is  a majority  of  the  votes  cast  upon  that  particular  question. 
Owing  to  the  fact,  however,  that  in  some  cases  the  vote  cast  upon  a 
referred  law  has  been  but  a very  small  percentage  of  the  total 
vote  cast  for  candidates  at  the  same  election,  it  has  been  enacted  in 
the  referendum  laws  of  some  states  that  when  a legislative  act  is 
referred  to  the  people,  a majority  vote  shall  be  necessary  to  adopt 
(or  reject)  it,  provided  that  the  total  vote  cast  upon  said  measure 
shall  equal  a certain  proportion  of  the  total  vote  cast  at  such 
election.  It  is  argued  that  unless  some  such  requirement  is  made, 
a negligible  fraction  of  the  electors  may  decide  for  the  entire  body ; 
on  the  other  side  the  contention  is  that  a negligent  or  indifferent 
voter  should  not  count  as  a whole  vote  against  the  proposition. 
If  such  a restriction  is  incorporated  in  an  act  which  gives  the  right 
to  call  or  demand  a special  election,  the  vote  necessary  to  adopt  at 
a special  election  should  be  required  to  be  equal  to  a stated  propor- 
tion of  the  total  vote  cast  at  the  last  regular  election. 

Considerable  litigation  has  been  caused  by  the  wording  of 
statutes  defining  the  majority  necessary  to  adopt  the  provisions  of 
an  act.  A summary  of  certain  of  these  cases  will  show  the  phrase- 
ology employed  and  its  construction. 

An  act  provided  that  “ if  a majority  of  the  voters  of  such  town- 
ship 99  should  vote  in  favor  of  the  sale  of  intoxicating  liquor,  the 
corporate  authorities  should  grant  permits,  otherwise  not.  Held, 
that  such  sale  was  defeated  where,  though  it  had  a majority  of  the 
votes  east  on  that  question,  it  did  not  have  a majority  of  the 
highest  vote  cast  at  the  election  on  another  proposition  or  for 
candidates  for  office.  (State  vs.  Stakke,  117  N.  W.  129.  La.) 

An  act  provided  that  if  it  appear  that  “a  majority  of  the 
registered  votes  have  been  cast  in  favor  of  license,”  etc.  Held, 
that  a majority  of  the  registered  voters  of  the  county  was  neces- 
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sary,  and  not  merely  a majority  of  the  votes  cast.  (Shalmers  vs. 
Funk,  76  La.  717.) 

A provision  that  an  act  should  not  go  into  effect  until  adopted 
“ by  a majority  of  the  electors  of  the  state  voting  at  the  election 
at  which  the  same  shall  be  submitted  to  them,”  was  held  to  mean 
a majority  of  all  voting  at  the  election  and  not  merely  a majority 
of  those  voting  on  the  adoption  of  the  act.  (State  vs.  Stearns, 
72  Minn.  200.) 

An  act  prohibiting  a county  to  create  indebtedness  in  any  year 
beyond  a certain  limit  “ without  the  assent  of  two-thirds  of  the 
voters  thereof,  voting  at  an  election  to  be  held  for  that  purpose,” 
was  held  to  mean  two-thirds  of  those  voting  on  that  question  and 
not  two-thirds  of  all  who  voted  for  any  purpose.  (Montgomery 
County  Fiscal  Court  vs.  Trimble,  104  ICy.  629.) 

Where  an  act  was  not  to  go  into  effect  “ until  ratified  by  a 
majority  of  the  voters  of  said  county  of  Floyd  at  an  election  held 
for  that  purpose,”  it  was  held  to  mean  a majority  of  those  voting 
at  the  election  and  not  a majority  of  all  the  voters  in  the  county. 
(Shamlee  vs.  Davis,  115  Ga.  266.) 

A provision  that  no  municipal  corporation  should  contract  a 
debt  or  loan  its  credit  “ unless  by  the  vote  of  the  majority  of  the 
qualified  voters  therein,”  was  held  to  require  a majority  of  the 
qualified  or  registered  voters  and  not  merely  of  those  voting. 
(Shearer  vs.  Board  of  Supervisors,  128  Mich.  552.) 

An  act  provided : “ If  a majority  of  the  votes  cast  at  such  elec- 
tion shall  be  for  city  organization,  etc.”  Held,  if  submitted  at  a 
general  election,  a majority  of  all  the  votes  cast  at  the  election 
was  essential.  (People  vs.  Weber,  222  111.  180.) 

The  words  which  occur  most  frequently  are  “a  majority — 
voting  upon  the  proposition,”  or  “ a majority — voting  upon  said 
question.” 

There  appears  to  be  a conflict  as  to  whether  illegal  votes  are  to 
be  counted  in  determining  whether  one  side  or  the  other  has  re- 
ceived a majority.  (See  Briggs  vs.  Grist,  134  N.  W.  321; 
Attorney-General  vs.  Board  of  Supervisors,  131  N.' W.  163;  Treat 
vs.  Norris,  127  N.  W.  554.)  Possibly  to  avoid  any  question  an  act 
of  Missouri  (June  12,  1909)  is  worded  as  follows : “ No  measure 


40 


shall  be  adopted  unless  it  shall  receive  an  affirmative  majority  of 
the  total  number  of  respective  votes  cast  on  such  measures  and 
entitled  to  be  counted  under  the  provisions  of  this  act.” 

7.  Time  Limit  for  Submission;  Eesubmission  in  Case  of 
Rejection;  Resubmission  After  Adoption  for 
Discontinuance. 

As  a general  rule,  no  time  limit  is  prescribed  in  adoptive  acts 
within  which  the  act  must  be  adopted.  The  circumstances  at- 
tending a particular  act  may,  however,  require  such  a limit  to  be 
imposed. 

The  procedure  required  for  resubmission  in  case  of  rejection 
and  for  resubmission  after  adoption  for  discontinuance  is,  in  gen- 
eral, similar  to  that  required  for  original  submission.  In  many 
adoptive  acts  one  or  the  other  of  the  following  restrictions  is 
placed  upon  the  resubmission  of  an  act  after  it  has  been  rejected : 

(a)  A period  of  time  is  prescribed  which  must  elapse  before 
resubmission  can  be  had.  This  period  is  usually  two  years. 

(b)  The  act  can  be  resubmitted  only  at  a regular  election. 

(c)  The  petition  for  resubmission  must  be  signed  by  double  the 
number  of  signatures  required  for  original  submission. 

These  restrictions  are  also  applicable  to  resubmission  after 
adoption  for  discontinuance.  Here,  however,  it  may  be  more 
advisable  to  prescribe  a minimum  time  limit,  depending  largely 
upon  the  character  and  importance  of  the  act.  For  example,  if 
the  act  provides  a new  form  of  municipal  government,  it  would 
ordinarily  require  several  years  to  determine  the  success  or  failure 
of  the  new  plan.  In  several  acts  of  this  character  a period  of  six 
years  is  prescribed  as  the  minimum  time  limit  for  resubmission 
for  discontinuance. 

Attention  should  be  called  to  the  cases  on  the  construction  of 
provisions  restricting  subsequent  elections  within  a certain  terri- 
tory. To  illustrate,  an  act  which  forbade  an  election  within  the 
same  limits  in  less  than  two  years  after  an  election  therein  under 
the  act,  was  held  not  to  forbid  another  election  within  part  of  the 
same  territory.  {Ex  parte  Brown,  35  Tex.  Crim.  App.  433.) 
But  where  the  provision  was  that  there  should  be  but  one  election 
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under  the  act  in  any  one  year,  it  was  held  that  there  could  not  be 
a second  election  within  the  year  in  any  part  of  the  same  territory. 
(Eeed  vs.  State,  136  Ala.  91.) 

8.  Time  When  Effective;  Proclamation  of  Adoption. 

From  the  various  adoptive  acts  and  the  referendum  statutes  it 
appears  that  the  provisions  of  an  act  which  has  been  approved  by 
the  electors  become  effective : 

(a)  When  the  result  of  the  vote  is  determined — when  “ ap- 
proved by  a majority  of  the  votes  cast  thereon  ” — or  from  the  date 
of  the  official  announcement  of  the  vote ; or 

(b)  A specified  number  of  days  after  the  result  is  determined ; 
or 

(c)  From  the  date  of  a proclamation  by  the  governor  or  the 
executive  officer  of  the  municipality  or  other  subdivision  of  the 
state,  as  the  case  may  be ; or 

(d)  A specified  number  of  days  after  each  proclamation. 

The  provision  for  a proclamation  or  other  official  announce- 
ment definitely  establishes  the  time  when  the  act  becomes  effective. 
Evidently  as  a precautionary  measure,  a referendum  statute  pro- 
vides : “ ....  all  such  measures  ....  shall  take  effect  from 
and  after  the  date  of  the  official  declaration  of  the  vote  thereon 
by  proclamation  of  the  governor,  but  not  later  than  thirty  days 
after  the  vote  has  been  canvassed.”  (Session  Laws  of  Colorado, 
1910,  p.  11,  Sec.  2.) 

The  reason  for  postponing  the  time  when  the  act  takes  effect 
until  a specified  time  after  the  proclamation  is  to  enable  persons 
affected  by  the  provisions  of  the  act  to  adjust  themselves  to  the 
changed  conditions. 

In  some  acts  publication  of  the  result  is  required.  It  has  been 
held  that  the  failure  to  publish  destroys  the  effect  of  the  election. 
(Toole  vs.  State,  88  Ala.  158;  Philips  vs.  State,  23  Tex.  App. 
304.) 

When,  after  adoption,  an  act  has  been  resubmitted  and  the  vote 
is  for  discontinuance,  there  would  seem  to  be  the  same  reason  for 
a proclamation  or  official  announcement  of  the  result  as  in  the 
case  of  the  adoption  of  the  act. 
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9.  Amendment  and  Repeal. 

A local  option  law,  though  enacted  by  the  people  under  the 
initiative  power,  is  only  a statute,  and  is  subject  to  express  or 
implied  modification  and  repeal.  (State  vs.  Schluer,  115  Pac. 
1057,  Ore.)  Therefore,  an  act  providing  a procedure  for  all 
adoptive  acts  could  not  impose  binding  restrictions  upon  subse- 
quent legislatures  in  respect  to  the  amendment  and  repeal  of  acts 
adopted  by  the  people.  To  accomplish  this,  an  amendment  to  the 
state  constitution  would  be  necessary. 

10.  Illustrative  Act. 

To  illustrate  the  foregoing  discussion  the  following  draft  of  an 
act  has  been  prepared,  providing  a procedure  for  the  adoption  of 
all  statutes  or  ordinances  submitted  to  the  electors  of  a munici- 
pality : 

AN  ACT 

Providing  the  Procedure  for  the  Adoption  of  Statutes  or 
Ordinances  Submitted  to  Popular  Vote  in 
Municipalities. 

Section  1.  Application  of  Act. — Whenever  any  statute  or 
ordinance  shall  provide  that  the  statute  or  ordinance  shall  not  take 
effect  in  any  municipality  until  adopted  by  popular  vote  therein, 
or  shall  contain  any  provision  of  a like  effect,  the  statute  or  ordi- 
nance shall  be  submitted,  and,  if  adopted,  shall  take  effect  as 
herein  provided.  (See  Laws  of  Illinois,  1907,  p.  88,  Chicago 
Charter,  Art.  II,  Ch.  2,  Sec.  1.) 

Sec.  2.  Petition;  Qualified  Electors ; Verification  of  Signa- 
tures.— (1)  A petition  addressed  to  the  (city  clerk),  containing 
a full  and  true  copy  of  the  statute  or  ordinance  and  requesting  its 
submission  at  the  election  specified  therein,  shall  be  filed  in  the 
office  of  the  (city  clerk) . The  petition  shall  be  signed  by  at  least 
(10  per  centum)  of  the  qualified  electors  of  the  municipality  as 
hereinafter  determined,  the  residence  address  of  each  signer  being 
written  after  his  signature.  Each  signature  to  the  petition  shall 
be  verified  by  a statement  (which  may  relate  to  a number  of 
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specified  signatures)  made  by  some  adult  resident  citizen  under 
oath  before  some  competent  official  to  the  effect  that  he  believes 
the  signer  to  be  (a)  qualified  voter  and  that  the  signature  was 
made  in  his  presence  and  he  verily  believes  the  same  to  be  genuine. 
Such  statement  shall  be  attached  to  and  filed  with  the  petition. 
The  petition  may  be  circulated  in  counterparts,  each  counterpart 
to  conform  in  all  respects  to  the  provisions  of  this  section. 

(2)  A qualified  elector  shall  be  any  person  entitled  to  vote  for 
a (municipal  officer)  at  the  last  preceding  regular  or  special 
election  in  the  municipality.  For  the  purpose  of  determining  that 
the  required  percentage  of  voters  has  signed  the  petition,  the  total 
number  of  votes  cast  in  the  municipality  for  (governor  of  the 
state)  at  the  last  preceding  (gubernatorial)  election  shall  be  the 
number  of  qualified  electors  in  the  municipality. 

(3)  The  (city  clerk)  shall  determine  from  the  (registration 
books)  whether  the  proper  number  of  qualified  electors  have 
signed  the  petition. 

Sec.  3.  Time  When  Submitted. — The  statute  or  ordinance 
shall  be  submitted  at  the  next  succeeding  regular  (general  or 
municipal)  ef&ction  in  the  municipality  which  shall  be  held 
within  not  less  than  (thirty  days)  after  the  date  on  which  the 
petition  is  filed ; provided,  that  if  the  petition  shall  be  signed  by 
at  least  (20  per  centum)  of  the  qualified  electors  of  the  munici- 
pality and  shall  request  a special  election  on  a date  specified 
therein,  which  shall  be  not  less  than  (thirty)  nor  more  than 
(ninety  days)  after  the  date  on  which  the  petition  is  filed,  and  if 
no  regular  (general  or  municipal)  election  shall  be  held  within 
the  municipality  during  that  period,  the  statute  or  ordinance 
shall  be  submitted  at  a special  election  on  the  date  specified. 

Sec.  4.  Election  Laws  Applicable. — The  provisions  of  the 
general  election  laws  applicable  to  the  election  of  municipal 
officers  shall  as  far  as  practicable  govern  elections  upon  any  statute 
or  ordinance  submitted  to  popular  vote  except  as  herein  otherwise 
provided.  (Chicago  Charter,  supra , Art.  II,  Ch.  2,  Sec.  4.) 

Sec.  5.  Notice  of  Election. — The  notice  of  the  election  at 
which  the  statute  or  ordinance  is  to  be  submitted  shall  briefly 
indicate  its  substance.  The  form  in  which  it  will  appear  on  the 
ballot  as  hereinafter  prescribed  shall  be  sufficient  for  that  purpose. 
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The  (election  commissioners)  shall  keep  copies  of  the  statute  or 
ordinance  to  be  submitted  at  (their)  office  for  free  distribution, 
and  one  or  more  copies  thereof  shall  be  kept  on  election  day  at 
each  polling  place  for  public  inspection.  (See  Chicago  Charter, 
supra , Art.  II,  Ch.  2,  Sec.  4.) 

Provided,  however,  that  the  failure  to  give  such  notice  of  the 
election  or  to  perform  the  other  duties  imposed  in  this  section 
shall  not  affect  the  validity  or  binding  force  of  a vote  on  the  statute 
or  ordinance.  (See  Laws  of  Colorado,  Mills  Annotated  Statutes 
(1912),  Ch.  100.) 

Sec.  6.  Ballot. — The  statutes  or  ordinances  to  be  submitted 
shall  be  printed  on  a ballot,  which  shall  be  separate  from  the  ballot 
for  candidates  for  office.  A statute,  unless  therein  otherwise  pro- 
vided, shall  be  stated  by  its  title ; an  ordinance  shall  be  stated  in 
such  summary  form  as  may  be  designated  by  the  city  council,  or, 
in  case  such  authority  shall  fail  to  make  such  designation,  in  such 
summary  form  as  the  (election  commissioners)  may  determine. 

Below  the  statement  of  each  proposition  there  shall  be  printed 
on  two  lines : 

For  the  Proposed. . . . (Statute  or  ordinance,  as'the  case  may 
be),  and 

Against  the  Proposed. . . . (Statute  or  ordinance,  as  the  case 
may  be), 

leaving  at  the  end  of  each  line  a square  space  marked  off  for  the 
insertion  of  the  voter’s  mark.  (See  Chicago  Charter,  supra , 
Art.  II,  Ch.  2,  Sec.  7.) 

Sec.  7.  Time  When  Effective ; Proclamation. — If  a majority 
of  the  votes  cast  upon  any  statute  or  ordinance  shall  be  in  favor 
of  its  adoption,  it  shall  become  a law  and  shall  take  effect  in  the 
municipality  (thirty  days)  after  the  date  of  the  election,  and  the 
(mayor)  shall  issue  a proclamation  to  that  effect,  a copy  of  which 
(if  the  measure  voted  on  be  a statute)  he  shall  transmit  to  the 
Secretary  of  State. 

Sec.  8.  Resubmission  in  Case  of  Rejection. — If  any  statute  or 
ordinance  is  not  adopted,  it  may  be  resubmitted  to  popular  vote 
thereafter  in  the  same  manner  hereinbefore  prescribed  for  sub- 
mission ; provided,  that  it  shall  be  resubmitted  at  a regular  (gen- 
eral or  municipal). election  only. 
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Sec.  9.  Resubmission  After  Adoption  for  Discontinuance. — 
If  any  statute  or  ordinance  is  adopted,  it  may  be  resubmitted  to 
popular  vote  for  discontinuance  at  any  time  after  the  expiration 
of  (six)  years  from  the  date  on  which  it  takes  effect.  The  pro- 
cedure for  resubmission  shall  be  the  same  as  hereinbefore  pre- 
scribed for  submission.  If  a majority  of  the  votes  cast  upon  the 
statute  or  ordinance  thus  resubmitted  shall  be  in  favor  of  its  dis- 
continuance, such  discontinuance  shall  take  effect  in  the  munici- 
pality (thirty  days)  after  the  date  of  the  election,  and  the  (mayor) 
shall  issue  a proclamation  to  that  effect,  a copy  of  which  (if  the 
measure  voted  on  be  a statute)  he  shall  transmit  to  the  Secretary 
of  State. 

Sec.  10.  'Publication  in  Session  Laws. — The  name  of  each 
municipality  which  shall  have  adopted  any  statute  as  hereinbefore 
provided,  together  with  the  title  of  the  particular  statute  adopted 
and  the  number  and  page  of  the  volume  of  the  session  laws 
wherein  it  is  printed,  shall  be  printed  in  the  session  laws  of  the 
state. 


APPENDIX  C. 

Summary  of  Existing  State  Laws  and  Rules  Relating  to 
Legislative  Drafting  and  Reference  Agencies,  Together 
with  an  Analysis  of  Measures  Designed  to  Establish 
Similar  Agencies  in  other  States. 

Compiled  by  Johnson  E.  West  of  The  Legislative  Drafting 
Association. 

Official  agencies  for  rendering  assistance  to  legislators,  exist- 
ing prior  to  1913,  may  be  divided  as  follows : 
f 1.  Legislative  reference  bureaus  connected  with  state  libraries, 

universities  or  historical  societies : 

United  States  Congress,  Massachusetts, 

> Alabama,  New  Jersey, 

Connecticut,  New  York, 

Iowa,  North  Dakota, 

Kansas,  Rhode  Island. 
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Note. — In  some  instances  these  reference  bureaus  are  authorized  by 
legislation,  but  in  many  of  the  states  they  have  been  organized  with- 
out express  statutory  authority.  There  are  probably  similar  bureaus 
in  many  of  the  state  libraries  in  states  not  included  in  this  list.  In 
many  instances  these  reference  libraries  have  been  organized  by  the 
librarian  and  thereafter  recognized  by  the  legislature  in  making  the 
appropriation  for  the  library.  They  are  set  apart  here  as  states  in 
which  little  or  no  drafting  is  done.  Whatever  drafting  is  done  is 
subordinate  to  the  library  and  reference  work. 


2.  Legislative  reference  and  drafting  bureaus  expressly  pro- 
vided for  by  statute  and  emphasizing  drafting  as  well  as  library 
and  reference  work : 


California, 

Indiana, 

Michigan, 

Nebraska, 

New  Hampshire, 
Ohio, 

3.  Bureaus  or  offices  created 
drafting  work  only : 

Connecticut,  New  Jersey, 


Pennsylvania, 

South  Dakota, 

Texas, 

Vermont, 

Virginia, 

Wisconsin. 

by  statute  or  legislative  rule  for 
New  York,  Massachusetts. 


Summary  of  Powers  and  Duties  of  Reference  Library  and 
Drafting  Bureaus  in  States  Listed  Under  Fig.  2,  supra , 
with  Additional  Statement  of  Legislation  Enacted  in 
Regard  Thereto  During  1913  and  1914,  Including  those 
States  in  which  Bureaus  have  been  Established  by  Leg- 
islative Enactments  in  1913  and  1914. 


CALIFORNIA. 

(1913,  Ch.  322,  p.  626.)  This  act  created  a legislative  counsel 
bureau,  to  be  in  charge  of  a chief  appointed  by  a board,  consisting 
of  the  governor,  two  members  selected  by  the  Senate  and  two  by 
the  Assembly.  Members  of  th*e  board  chosen  by  the  Senate  to  hold 
office  for  four  years;  those  by  the  Assembly  for  two  years.  The 
members  so  chosen  in  both  Senate  and  Assembly  shall  not  be  of 
the  same  political  party  and  they  shall  be  eligible  for  re-election. 
The  chief  of  the  bureau  must  have  “ practical  knowledge  of  sub- 
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stantive  and  remedial  law  of  the  State  of  California,”  and  shall 
hold  office  for  four  years  unless  removed  by  four  votes  of  the 
appointing  board  or  during  two  sessions  by  two-thirds  of  the 
members  of  each  house.  The  bureau  is  required  “ to  prepare  and 
assist  in  the  preparation,  amendment  and  consideration  of  legis- 
lative bills,  when  requested  or  upon  suggestion,  as  herein  pro- 
vided, ....  assist  in  preparing  or  amending  bills  at  the  sug- 
gestion in  writing  of  the  governor,  or  of  any  judge  of  the  Supreme 
Court  or  of  the  District  Courts  of  Appeal  or  of  the  superior  courts 
of  the  state  or  of  any  committee  of  the  Senate  or  Assembly.  All 
such  suggestions  shall  set  forth  the  substance  of  the  provisions 
desired  or  which  may  be  needed  with  the  reasons  therefor.”  The 
bill  contains  elaborate  provisions  respecting  the  form  of  sub- 
mitting suggestions  and  for  the  drafting  of  bills,  especially  those 
submitted  by  the  courts.  During  legislative  sessions  the  bureau 
is  required  “ to  give  such  consideration  to  and  service  concerning 
any  bill  before  the  legislature  which  circumstances  will  permit  ” 
on  the  request  of  the  governor  or  either  house  or  any  committee 
having  the  bill  before  it  for  consideration.  After  adjournment 
the  bureau  shall  assist  the  governor  on  his  request,  in  disposing  of 
any  bills  in  his  hands  for  rejection  or  approval.  It  is  further 
provided  that  neither  the  chief  nor  any  employee  of  the  bureau 
shall  oppose  or  urge  legislation;  but  the  bureau  shall,  upon  re- 
quest, and  so  far  as  may  be  in  its  power,  “ aid  and  assist  any  mem- 
ber of  the  legislature  as  to  bills,  resolutions  and  measures,  draft- 
ing the'  same  into  proper  form  and  furnish  to  them  the  fullest 
information  upon  all  matters  in  the  scope  of  the  bureau.” 

ILLINOIS. 

(Laws  of  1913,  p.  391.)  This  act  provides  for  the  establish- 
ment of  a joint  legislative  reference  bureau  composed  of  the  gov- 
ernor, the  chairman  of  the  committees  on  appropriation  of  the 
Senate  and  of  the  House,  and  the  chairman  of  the  committees  on 
the  judiciary  of  the  Senate  and  of  the  House.  This  bureau  shall 
appoint  a secretary  at  a salary  not  to  exceed  $5000  per  year  who 
shall  devote  his  entire  time  to  the  duties  of  his  office  and  shall 
follow  no  other  gainful  profession,  occupation  or  employment. 
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The  appointment  by  the  bureau  of  such  other  officers,  agents  and 
employees  as  may  be  necessary  is  provided  for.  In  addition  to 
the  usual  reference  library  duties  the  act  provides  that  “the 
bureau  shall  afford  to  any  member  of  the  General  Assembly  upon 
his  request,  such  legal  assistance  and  information  as  may  be 
practicable  in  the  preparation  of  bills,  memorials,  resolutions, 
orders  and  amendments,  alterations,  changes  thereto,  and  re- 
visions and  substitutes  thereof,  proposed  to  be  introduced  into 
the  General  Assembly  by  said  member.” 

INDIANA. 

(Acts  of  1913,  Ch.  255,  p.  694)  Creates  a “legislative  and 
administrative  reference  bureau,”  under  the  control  of  a board 
consisting  of  the  Governor,  State  Librarian,  President  of  Indiana 
University,  President  of  Purdue  University  and  one  additional 
member  appointed  by  the  Governor.  The  board  appoints  a di- 
rector, who  is  required  to  be  experienced  in  political  science,  con- 
stitutional and  administrative  law  and  in  the  drafting  of  statute 
law  and  fixes  his  salary  and  term.  The  director  appoints  the 
assistants  and  fixes  their  compensation  subject  to  the  approval  of 
the  board.  Offices  are  to  be  provided  in  close  proximity  to  the 
State  Library.  The  bill  appropriates  $31,500.  In  addition  to 
the  usual  reference  library  requirements  the  bureau  “ shall  be 
prepared  to  furnish  to  members  of  the  General  Assembly  and, 
under  their  instruction,  such  assistance  as  may  be  demanded  in 
the  preparation  and  drafting  of  legislative  bills.” 

MICHIGAN. 

(Public  Acts,  1907,  No.  306,  p.  405.)  This  act  makes  avail- 
able files  of  bills  and  indexes  to  Michigan  and  other  states  public 
documents.  The  assistant  state  librarian  “ shall  procure  and 
compile  in  suitable  and  convenient  form  for  ready  reference  and 
access  information  as  to  proposed  and  pending  legislation  in  other 
states  and  shall  also  investigate  the  operation  and  effect  of  new 
legislation  in  other  states  and  countries,  to  the  end  that  either 
house  of  the  legislature  or  any  committee  or  member  thereof,  or 
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any  citizen  of  the  state,  may  have  the  fullest  information  thereon. 
He  shall  also  give  such  advice  and  assistance  to  the  members  of 
the  legislature  as  they  may  require  in  the  preparation  of  bills  and 
resolutions,  and  shall  draft  bills  upon  such  subjects  as  they  may 
desire  ” 

NEBRASKA. 

(Laws  of  Nebraska,  1911,  Ch.  72,  p.  310.)  This  act  creates  a 
legislative  reference  bureau  and  as  to  drafting  says : “ Sec.  6. 

The  director  and  his  assistant  shall  neither  oppose  nor  urge- 
legislation,  but  may,  upon  request,  aid  and  assist  the  members 
of  the  legislature  and  the  executive  department  as  to  bills,  reso- 
lutions and  measures,  drafting  the  same  into  proper  form  and 
furnishing  to  them  the  fullest  information  upon  all  matters  in  the 
scope  of  the  bureau.” 

Laws  of  Nebraska,  1913,  Oh.  248,  p.  775,  provides  that  the 
director  of  the  State  Legislative  Reference  Bureau  shall  be  re- 
quired to  serve  as  one  of  five  members  of  the  Nebraska  Conserva- 
tion and  Public  Welfare  Commission. 

NEW  HAMPSHIRE. 

(Public  Statutes  and  Session  Laws  of  New  Hampshire,  Suppl. 
1901-1913,  inclusive.  S.  P.  13.)  This  act  establishes  a legis- 
lative reference  bureau  under  the  direction  of  the  state  librarian, 
whose  duties  in  addition  to  legislative  reference  library  require- 
ments shall  be  to  prepare  abstracts  of  laws  in  other  states  and 
countries,  to  supply  such  other  information  as  may  be  of  service 
to  the  members  of  the  legislature  or  the  executive  departments  in 
the  performance  of  their  duties  and  to  furnish  to  members  of  the 
legislature  such  assistance  as  may  be  demanded  in  the  prepara- 
tion and  formulation  of  legislative  bills. 

NEW  JERSEY. 

(Laws  of  N.  J.,  Bill  No.  76,  28,  1914.)  The  act  provides  for 
the  appointment  of  a competent  counsellor-at-law  of  this  state  to 
act  as  legislative  advisor  and  bill  examiner,  who  shall  hold  office  at 
the  pleasure  of  the  attorney-general.  The  duty  of  such  advisor 
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and  examiner  during  the  month  of  December  and  during  the  ses- 
sion of  the  legislature  and  for  such  further  time  as  shall  be  desig- 
nated by  the  President  of  the  Senate  and  the  Speaker  of  the 
House  on  request  of  either  house  of  the  legislature  or  of  any 
committee  or  member  thereof,  shall  be  to  examine  any  bill  or  reso- 
lution or  proposed  bill  or  resolution,  and  any  amendment  or 
amendments  thereto,  for  the  purpose  of  avoiding  repetition  and 
unconstitutional  provisions,  and  of  insuring  accuracy  in  the  text 
and  references,  clearness  and  conciseness  of  the  phraseology,  and 
consistency  with  the  existing  statute,  and  to  advise  as  to  the  con- 
stitutionality, and  consistency  or  effect  of  proposed  legislation. 

NEW  YORK. 

(Laws  of  New  York,  1913,  Ch.  812,  p.  2273.  Amending  Ch. 
37  of  the  Consol.  L.  of  1909.) 

A legislative  bill  drafting  commission  is  created,  to  consist  of 
three  commissioners  to  be  appointed  by  the  temporary  President 
of  the  Senate  and  the  Speaker  of  the  General  Assembly  for  terms 
of  five  years.  The  duties  of  such  commissioners  shall  be : 

1.  To  maintain  an  office  in  the  state  capitol,  in  rooms  assigned 
by  the  trustees  of  public  buildings  conveniently  accessible  to  both 
the  Senate  and  Assembly,  which  shall  be  open  from  September  1 
to  the  close  of  the  annual  legislative  session,  and  for  such  further 
time  as  the  temporary  President  of  the  Senate  and  the  Speaker 
of  the  Assembly  shall  direct. 

2.  Draft  or  aid  in  drafting  legislative  bills  and  resolutions  and 
amendments  thereto  upon  the  request  of  a member  or  committee 
of  the  legislature  or  of  a state  department,  commission,  board  or 
officer. 

3.  Advise  as  to  the  constitutionality,  consistency  or  effect  of 
proposed  legislation,  upon  request  of  a member  or  committee  of 
the  legislature. 

4.  Make  researches  and  examinations  as  to  any  subjects  of  pro- 
posed legislation,  upon  request  of  either  house  or  of  a committee 
of  the  legislature. 

5.  Examine  the  general  laws  and  report  to  the  legislature  such 
amendments  to  the  consolidated  laws  as  the  commission  deems 
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advisable  for  the  purpose  of  including  therein  independent  general 
statutes. 

The  New  York  Appropriation  Bill  for  the  year  October  1, 1915, 
provides  $38,000  for  compensation  and  expenses  of  commissioners 
and  deputy,  salaries  of  employees  and  necessary  incidental  ex- 
penses of  the  bill  drafting  commission. 

% 

OHIO. 

(Laws  of  Ohio,  1913,  House  Bill  No.  173,  p.  8.)  A legislative 
reference  department  is  established  under  the  direction  and 
supervision  of  the  state  board  of  library  commissioners.  A 
director  is  to  be  employed  by  them  to  have  charge  of  the  depart- 
ment, who  shall  be  an  expert  in  political  science,  economics  and 
public  law.  His  duty  in  addition  to  the  usual  reference  work 
shall  be  “ to  prepare  or  advise  in  the  preparation  of  any  bill  or 
resolution  when  requested  to  do  so  by  the  governor  or  any  mem- 
ber of  the  General  Assembly.” 

PENNSYLVANIA. 

(Penna.  Laws,  1913,  No.  175,  p.  250.)  The  legislative  refer- 
ence bureau  is  directed  to  examine  the  entire  general  statute  law 
of  the  commonwealth ; to  ascertain  as  nearly  as  may  be  what  laws 
and  parts  of  laws  have  been  repealed  or  which  become  obsolete, 
and  to  prepare  lists  of  the  same ; to  prepare  compilations  by  topics 
of  the  existing  general  statutes,  arranged  by  chapters  and  sections 
under  suitable  headings  with  accompanying  lists  of  statutes  to  be 
repealed;  to  cause  to  be  prepared  codes  of  the  existing  laws  on 
each  of  such  topics,  together  with  lists  of  statutes  to  be  repealed 
in  the  event  of  the  adoption  by  the  General  Assembly  of  any  such 
codes.”  An  appropriation  of  $30,000  is  provided  for.  Penna. 
Laws,  1909,  p.  208,  provide  that  “ the  director  and  his  assistant 
shall  neither  oppose  nor  urge  legislation,  but  shall,  upon  request, 
aid  and  assist  the  members  of  the  General  Assembly,  the  governor 
and  heads  of  departments  by  advising  as  to  bills  and  resolutions 
and  drafting  the  same  into  proper  form,  and  by  furnishing  to 
them  the  fullest  information  upon  all  matters  in  the  scope  of  the 
bureau  relating  to  their  public  duties.” 
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SOUTH  DAKOTA. 

(Laws. of  S.  Dak.,  Ch.  185,  p.  395,  1907.)  Provision  is  made 
for  the  collection,  classification  and  indexing  of  materials  upon 
economic  aiid  sociological  subjects.  It  is  further  provided  that 
the  bureau  “ shall,  as  required,  provide  for  the  use  of  members  of 
the  legislature  such  information  and  assist  in  drafting  bills  and 
in  every  reasonable  way  make  the  division  useful  in  the  prepara- 
tion of  legislation.” 


TEXAS. 

(Laws  of  Texas,  1909,  Ch.  70,  p.  126.)  The  usual  provisions 
respecting  the  materials  to  be  collected,  indexed  and  classified  and 
the  following  respecting  drafting : “ Said  assistant  librarian 

shall  give  the  members  of  the  legislature  such  aid  and  assistance 
in  the  drafting  of  bills  and  resolutions  as  may  be  asked.” 

VERMONT. 

(Laws  of  Yt.,  1912,  Ho.  14,  amending  Sec.  9 of  the  Act  of 
1910.)  Established  in  connection  with  the  state  library  a legis- 
lative reference  bureau  in  charge  of  legislative  librarian  appointed 
by  the  governor  to  hold  office  until  removal  for  cause.  His  duties 
are  to  ...  . prepare  abstracts  of  laws  in  other  states  and  to 
furnish  any  data  available  regarding  the  results  of  such  laws  in 
actual  practice,  together  with  references  to  judicial  decisions  and 
interpretations  upon  such  laws.  The  bureau  shall  furnish  such 
other  information  respecting  legislative  matters  as  may  be  useful 
and  necessary  to  the  members  of  the  General  Assembly.  The 
librarian  shall  co-operate  with  the  revisors  of  bills  hereinafter 
described  and  he  shall  act  as  a co-ordinate  member  of  their  board 
in  any  exigency  requiring  a third  member,  or  in  any  case  where  a 
re  visor  is  temporarily  unable  to  perform  the  duties  of  his  office. 
Two  men  of  legal  training  and  practice  who  have  had  legislative 
experience  but  who  are  not  eligible  to  membership  in  either 
branch  of  the  legislature  during  incumbency  in  this  office  shall  be 
appointed  by  the  governor  and  confirmed  by  the  Senate  to  be 
known  as  revisors  of  bills  and  shall  perform  their  duties  in  the 
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office  of  and  in  connection  with  the  legislative  reference  bureau. 
The  duty  of  such  revisor  is  to  examine  previous  to  their  introduc- 
tion all  bills  and  resolutions,  making  such  corrections  as  may  be 
necessary  to  insure  accuracy  in  the  text  and  reference,  clear  and 
concise  language,  and  consistency  of  existing  statutes  and  to 
avoid  repetitions  and  unconstitutional  provisions.  The  revisor 
“ shall  give  assistance  to  members  and  committees  in  the  drafting 
of  bills,  resolutions  and  amendments  if  so  requested.” 

VIRGINIA. 

(Acts  of  the  Assembly,  Ch.  194,  p.  314,  1914.)  This  act 
creates  a legislative  reference  bureau  to  be  in  charge  of  a director 
appointed  by  the  governor,  with  the  approval  of  the  Senate,  with- 
out reference  to  party  affiliations  and  solely  on  the  ground  of  fit- 
ness to  perform  the  duties  of  the  office.  He  shall  receive  an  annual 
salary  of  $2500  and  shall  hold  office  for  the  term  of  five  years 
unless  sooner  removed  by  the  governor  for  cause.  Provision  is 
made  for  the  employment  of  necessary  assistants,  draftsmen  and 
clerks.  Subdivision  8 of  Sec.  6 of  the  act  provides  that  “ upon 
the  request  of  the  governor  or  any  member  of  the  General 
Assembly,  the  bureau  shall: 

“ 1.  Draft  or  aid  in  drafting  legislative  bills  or  resolutions  and 
amendments  thereto. 

“ 2.  Advise  as  to  the  constitutionality  or  probable  legal  effect 
of  proposed  legislation.  , 

“ 3.  Prepare  summaries  of  existing  laws  affected  by  proposed 
legislation,  compilations  of  laws  in  other  states  or  countries  re- 
lating to  the  subject  matter  of  such  legislation,  and  statements  of 
the  operation  and  effects  of  such  laws. 

“ 4.  Make  researches  and  examinations  as  to  any  subject  of  pro- 
posed legislation. 

“ Sec.  9.  All  requests  for  the  drafting  of  bills  or  resolutions  by 
the  bureau  shall  be  submitted  in  writing  and  shall  contain  a gen- 
eral statement  respecting  the  policies  and  purposes  which  the 
governor  or  member  making  a request  desires  incorporated  in 
and  accomplished  by  the  bill.  All  requests  and  required  state- 
ments shall  be  signed  by  the  persons  submitting  them 

Bills  drafted  by  the  bureau  shall  conform  to  the  statements  sub- 
mitted with  the  request  or  the  supplementary  written  instructions 
submitted  by  the  person  who  originally  made  the  request.” 
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An  appropriation  of  $10,000  is  provided  for,  of  which  not  more 
than  $5000  shall  be  used  in  any  one  year. 

WISCONSIN. 

Laws  of  Wisconsin,  Ch.  238,  1903,  provided  only  for  collecting 
and  rendering  available  materials  of  particular  value  to  members 
of  the  legislature.  The  drafting  work  was  developed  by  the 
director  of  the  reference  work  on  his  own  responsibility.  In  1907 
(Ch.  508,  p.  70)  the  appropriation  for  the  legislative  reference 
room  provided  as  follows : 

" Draftsmen. — Out  of  the  above  appropriation  the  sum  of 
$6000  shall  be  set  aside  for  the  period  of  each  legislative  session 
and  the  period  of  two  months  just  preceding  each  legislative 
session,  for  the  purpose  of  employing  a draftsman  and  extra  help 
in  the  drafting  of  bills.” 

Revised  Statutes,  1913,  Ch.  23s,  Sec.  373f,  provides  that  “ the 
Wisconsin  Free  Library  Commission  may  ....  also  make  such 
investigations  into  statute  law,  legislative  and  governmental  in- 
stitutions as  will  aid  the  legislature  to  perform  its  duties  in  the 
most  efficient  and  economical  manner.” 


